CALIFORNIA STATE UNIVERSITY, NORTHRIDGE

NEGATIVE EFFECTS OF
CHILD ABUSE REPORTING LAWS
A thesis submitted in partial satisfaction of the
requirements for the degree of Master of Arts in
Educational Psychology
by

Alan Michael Hershaft

May 1986

The Thesis of Alan Michael Hershaft is approved:

:i,ssenholz, Cha:i,.r

California State University, Northridge

ii

TABLE OF CONTENTS

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .... . . . .. .
Background. . . . . . .. . . . . .. . . . . .. .. . . .. .. .. .. .. . . . . .
Definitions. . . . . . .. .. . . . . . . . . .. .. .. . . .. . . . . .
Prevalence. . . . .. .. . . . . .. .. .. .. .. . . . . .. . . . . .
Physical Abuse. . . . . . .. . . . . . . . . . . . . . . . . .
Sexual Abuse •••••••••••••• . . . . . . . . . . . . .

Abstract •••

Psychological Aspects of Abuse.

. . . . . . . . . . . . . . . . .. . . . . . .
Abuse. . . . . .. . . . . . . . . . . . . . . . . . .

v
3

3
6
6
8
9

Sexual Abuse •••

10

Physical

26

The Problem:

Child Abuse Intervention System •••• 30

Child Abuse Reporting Laws.

30

Child Abuse Intervention System ••••••••••••• 37
Protective Services ••••••••
Police ••

. . . . . . . . . . . . . . . . . . . .. . . . . . . . . . .

39
43

Judicial Structure and Process ••••••••••••••••••• 47
Attitudes ••••••••••

48

Adversarial System ••••••••••••••••••••• 51
Plea Bargaining.

52

Prosecutors.

54

Judges.

57

Foster Care • •••••••••••••••.•••••

59

Prison vs. Counseling for Abuser.

62

Suggestions for More Effective Intervention.

65

Remove Abuser, Not Victim ••••••••••••••••••• 65

iii

Table of Contents
Provide for Immediate Crisis Counseling ••••• 65
Protective Services Must Release Information 66
Referrer Must Follow-Up Cases ••••••••••••••• 66
Harmful Legal Practices Must Stop ••••••••••• 67
Develop Personal Adjunct Resource System •••• 67
Willingness to Confront System •••••••••••••• 68
Tort Liability for Non-Report ••••••••••••••• 69
Mandatory Training for All Authorities •••••• 70

References................... . . . . . . . . . . . . . . . . . . . . 72

vi

ABSTRACT
NEGATIVE EFFECTS OF
CHILD ABUSE REPORTING LAWS
by
Alan Michael Hershaft
Master of Arts in Educational Psychology

After Kempe's (1962) pioneering article which
identified Child Physical Abuse Syndrome was published,
well-intentioned legislators of all fifty states passed
child abuse reporting laws which mandated various
professionals to report suspected or actual cases of
abuse.

Although these laws were enacted to protect

children from abuse, the system empowered to investigate
and adjudicate such cases has been severely criticized
in both the social science and legal literatuare to the
extent that serious concerns have been raised as to
whether some children are hurt more from the report and
ensuing intervention than they are from the abuse itself.

v
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This paper will endeavor to synthesize these two
bodies of literature so that a more cohesive understanding
of the child abuse reporting and intervention system may
be achieved.

First, the social science literature

pertaining to intrafamilial sexual and physical abuse
will be examined to provide a foundation by which the
dynamics of the abuser, the family, .and the effects of
abuse upon the victim will be understood.

Next, an

examination of the child abuse delivery system will be
made in which investigative, prosecutorial, judicial,
and foster care components will be explored.

Where

appropriate, this exploration will integrate relevant
· findings by other investigators from both the legal and
social science literature.

Finally, several suggestions

will be offered so that more effective child abuse
reporting may be made by mandated reporters, thereby
minimizing or eliminating further trauma to victimized
children.
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The landmark article by Kempe, Silverman, Steele,
Droege, Mueller, and Steele (1962) which identified Child
Abuse Syndrome has resulted in a proliferation of interest
in the field of child abuse.

In fact, within four years

after the Kempe et al (1962) article appeared, all fifty
states had passed mandatory

chil~

abuse reporting laws

(Newberger & Bourne, 1978) which require certain
professionals who normally have some type of child care
responsibility to report suspected child abuse cases.
Although such laws were enacted with the intent of
protecting children, there have been few investigations
within the social sciences which have addressed the
harmful effects of such laws upon the very children and
families they were designed to protect.

Notwithstanding

the dearth of information regarding such harmful effects,
one investigator, in observing the inadequacies of the
intervention system, suggested that " ••• punishment [of
"helped" abused children] is being inflicted in the guise
of help."

(Newberger & Bourne, 1978, p. 593).

Confirmig

this claim of inadequacy within the system, frightenin'
data show that children affected by the child protect'n
system may incur even greater risk of harm.

For exile,

Besharov (1983) cited several studies which show

t~

"25 percent of all child fatalities attributed toDuse
1
or neglect involve children already reported to ch'ld

protective agency" (p. 163), and 75 percent ofe related
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deaths were by children known to the system.

Similarly,

an investigation conducted by the Los Angeles Board of
Supervisors into the effectiveness of its Child Protective
Services Agency, brought about by widespread concern over
the agency's mishandling of cases reported to it, revealed
that over 60 percent of all cases of reported child abuse
in Los Angeles County were not investigated.

The report

further noted that only the most severe cases were
actually investigated.

Perhaps most shocking was the

finding that one in every three children who died in the
County as a result of child abuse was under the
supervision of Child Protective Services at the time of
death (Multicultural Child Abuse Prevention Assistance
Project, 1984}.

Interestingly, there appears to be

slightly greater interest in such issues within the legal
literature.

Indeed, several legal articles have raised

serious questions regarding the effects of the legal
delivery system, which includes the investigative,
enforcement, and judicial components, upon the children
and families so served.

This paper will endeavor to

synthesize the legal and social science literature to gain
a more cohesive understanding of the potential for harm
which is generated by the enforcement of the child abuse
reporting statutes.
To enhance this understanding, first a background
survey of relevant definitions and prevalence data will
be conducted.

Because the motivation and behavior of
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victims, abusers, and their families are so often
misunderstood and misinterpreted by the legal delivery
system in ways which prove harmful to them, an
exploration will be made into relevant clinical literature
to effect a more thorough understanding of those people
affected by child abuse reporting.

Thereafter, a brief

survey of California's child abuse lawsoand reporting
statutes will be made; and a review of the various levels
of the legal intervention system will be conducted in
which relevant literature, pertaining to the harmful
effects at each level, will be explored.
Finally, several suggestions will be made to assist
mandated professional reporters in effecting less harmful
and more facilitative intervention.

Additionally, several

systemic changes will be suggested which have been culled
from both the surveyed literature and the author's
experience.

It should be noted that this paper will

confine itself to intrafamilial sexual abuse and physical
child abuse.
Background
Definitions
Although there is close agreement between clinical
and legal definitions of child abuse (see California
Penal Code §273), a conflict exists between the clinical
and legal definitions of sexual abuse of children.

For

example, the California Penal Code §285 defines incest as
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"persons being within the degrees of consanguinity
[closely related by blood] ••• who commit fornication or
adultery with each other ••• " (in Wests California Codes,
1985, p. 101).

Thus, the critical considerations are

the blood relationship between the people and the actual
act of intercourse.

However, this definition differs

substantially from the clinical definition of incest,
which is generally held to be the overt or covert use
of sex by a person in a position of power or authority
and/or a caretaking role (see Browning & Boatman, 1977:
Forward & Buck, 1978: Rosenfeld, 1977).

Thus, stepparents,

live-in lovers, school teachers, older stepsiblings,
etc., can all abuse children in ways which can have
emotional effects similar or identical to those suggested
in the legal definition.

Moreover, some investigators

have found that it is not even the degree of the sexual
contact (Forward & Buck, 1978) nor the familial or blood
relationship between them (Rosenfeld, 1977), but rather
the response of those to whom the incest is communicated.
Ergo, Summit and Kryso (1978) found "in our experience,
the harm observed from incestuous encounters correlates
not so much with the forcefulness or the perversity of
the encounter, as with the climate of environmental
response" (p. 248).

Hence, regarding intrafamilial child

sexual abuse, the legal definition upon which prosecutors
file criminal charges, and police investigate these same
charges, bears little resemblance to these acts or people

5

who may traumatize the child the most.

The clinical

definition also includes covert sexual acts since, once
again, it is the effect of the relationship perceived
by the child and the response of the environment which
most affect the child.

For example, Summit and Kryso

(1978) observed that when naive mothers sleep in the
same bed with their sons, their sons experience
"excessive dependency on the mother ••• and ••• have
difficulties later on with adult sexual object choice"
(p. 241).

They further observed that voyeuristic fathers

who watch their daughters undress "have an emotional
significance in the development of the child ••• " (p. 241).
Other, more overt, sexual acts also fall under the
rubric of clinically significant sexual abuse.

For

example, sexually violating a child may fall under any
of the statutes pertaining to the violation of adults.
These may include sodomy (§286 P.C.), oral copulation
(§288 P.C.), instrumental rape (§289 P.C.), rape (§261
P.C.), etc., and frequently are considered felonies
(Wests California Codes, 1985).

However, when the sexual

abuse is legally less severe, there is a great deal of
adjudicative latitude.

For instance, touching a child

sexually may fall under either the vagrancy statutes
(§647(b) P. C.) or molestation statutes (§288 P.C.) (Rein,
Ely, Charlap-Hyman & Erikson, 1984, pp. 197-204).

Again,

there is an emphasis on the act or the perpetrator,
rather than on the effect upon the child.

Moreover,
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the courts have tremendous discretion as to whether they
want to classify the "lesser" sexually abusive acts as
a felony or misdemeanor.

It should be noted, however,

that California's Penal Code Section 288 does provide
for the system to "do whatever is necessary and
constitutionally permissable to prevent psychological
harm to the child victim" (Wests, 1985, p. 103).
Prevalence
The very nature of child abuse is that of an act
which carries a great deal of guilt, shame, embarrassment,
and fear.

Therefore, there is significant reluctance

on the part of victims to report the abuser, and similar
fear of abusers to allow the abuse to be discovered
(Furniss, Bingley-Miller & Bentovim, 1984).

Further,

because physical and sexual abuse are crimes which may
be punishable by imprisonment, there is even greater
reluctance by the perpetrator to allow the abuse to be
discovered.

Therefore, secrecy (Summit, 1983) pervades

the entire fabric of the abusive family.

Because of

this need to keep the abuse secret, reliable statistics
are impossible to acquire regarding the actual prevalence
of the problem.

Available data are thus based upon crime

reports or surveys, thereby creating wide variances in
estimates of occurrence (Gelles, 1978).
Physical Abuse
Reviewing the history of physical child abuse data

@ .
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reveals a consistent dramatic underestimation of its
prevalence.

Further, significant conflicts existed

regarding the figures.

For example, Gil (1968)

investigated official reports of abuse before all states
passed mandatory reporting laws and found 6,000 cases
of abuse.

Yet, in 1963, the New York State Assembly

Select Committee on Child Abuse (cited in Kempe & Helfer,
1974) documented approximately 150,000 cases of child
abuse.

Similarly, the Children's Division of the American

Humane Association (cited in Gelles, 1978) with 29 states
having enacted reporting laws, revealed 35,642 cases
of child abuse in 1974, while a study by Nagi (cited
in Besharov, 1983) for the year 1972 estimated that
610,000 children were abused yearly.

More contemporary

estimates suggest that between one million and 1.5
million children are abused annually (Meddin & Hansen,
1985).

Of great significance is the finding that most

deaths and serious cases of physical abuse occur in
children age three and under (Gil, 1970).

Such children

are typically insulated from child care, school, and
other resources which might otherwise identify or discover
problems earlier.

Moreover, early ages put newer parents

at greater risk as they attempt to adjust to the new
role as parent.

Additionally, the toddler's physical

condition is typically one which cannot accommodate much
physical trauma.

Very young children, therefore, tend
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to be dramatically under-reported until the injuries
are severe enough to warrant official attention,
suggesting that incidence and reports of child abuse
may differ widely in much the same way as occurs with
the crime of rape, with a report to incidence ratio
ranging from 1:7 to 1:10 (Boros, 1981).
Sexual Abuse
Child sexual abuse is perhaps the greatest taboo
which both the legal and clinical fields have had to
face.

Social, religious, and familial taboos have made

incest and child sexual abuse an unspoken sin until very
recently (see Forward & Buck, 1978).

This secrecy has

made the revelation, investigation, prosecution, and
statistical analysis of its prevalence extremely
difficult.

Moreover, even when psychotherapists have

been confronted with incest information, they, too, have
tended to discard the incest incident as "fantasy".
According to a presentation by the Pasadena Rape Hotline
at the California Sexual Assault Conference held in Santa
Barbara, California (1983), at least one source in the
early 1950s estimated the "actual" incidence of incest
to be four cases per million population.

As more

attention has focused on the problem of child sexual
assault, however, staggering data are being revealed.
For example, Gagnon (1965) surveyed 1,200 college women
and found that 26 percent had experienced sexual abuse
by an adult by age 13.

Fewer than six percent of these
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cases of sexual abuse were reported to the authorities.
Forward and Buck (1978) estimated ten million victims
in the United States, while Finklehor (1979) found that
19 percent of women and nine percent of men in his study
of nearly 800 college students had been victimized by
sexual abuse.

Russell (1983) found that 28 percent of

women in his sample had been abused by age 14, and that
38 percent had been sexually abused at least once by
age 18.

It should be noted that most studies focus on

female victims of sexual abuse.

Generally, it is assumed

that the great majority of sexually abused children is
girls, and that the overwhelming cases of incest are
father-daughter incest.

It is not clear whether this

is an accurate depiction of the cases, or if boys are
more reluctant to report or discuss victimization.
Finklehor's (1979) results reflect the figures
(approximately ten percent) frequently reported in the
sexual abuse field regarding the incidence of male
sexual abuse.
Psychological Aspects of Abuse
An understanding of the problems inherent in the
justice system cannot be fully achieved without first
developing an understanding as to how the psychology
inherent in the abusive family might impinge upon the
justice system.

Thus, an examination of the relevant

clinical literature will follow.
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Sexual Abuse
Abuser Dynamics.

Notwithstanding earlier views

of the sexual abuser as either a raincoat-clad pervert
hanging out in parks or schoolyards: or of an incest
abuser as an oversexed dad who is seduced by his
voluptuous, developing, scantily-clad daughter,
as depicted in Goldstein, Baker, and Jamison (1980, p.
476), much has been learned about the abuser.

Perhaps

the most comprehensive study of the sexual abuser since
the pioneering work by Amir (1971) is that generated
over the last 20 years by Nicholas Groth.

Having worked

primarily with sex offenders in the prison system, Groth
found a need to reclassify offenders because traditional
labels of "incest offender" and "pedophile" were
inadequate to describe the nature of the abuse (Groth,
1986).

For example, a cruel, abusive, forceful man who

sexually attacks a daughter to satisfy angry or aggressive
needs is clinically different from a man who, under
stressful circumstances, turns to his daughter to satisfy
affectional and power needs.

Thus, Groth (1978) created

a new taxonomy in which offenders were classified on
the basis of the clinical condition of the perpetrator,
rather than merely on the social or familial relationship
between the abuser and the victim.

According to Groth

(1978, p. 5), this system, therefore, differs from other
theoretical contributions which were based on "arrested
psychosexual development, intellectual deficiency,
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psychosis ••• impotency/ degenerative diseases ••• " etc.
Groth also differs from other investigators in that other
systems cited were not based upon empirical or systematic
research.

--

Groth (1978) classified child offenders into three
categories.

~ed_£i~~£l~~

are adults who are arrested

at an earlier stage of development and who are primarily
or exclusively interested in children.

These children

are usually prepubertal boys; however/ such offenders
are not homosexual.

This group of offenders usually

does not marry1 except as a way to access child victims
via the spouse.

Additionally/ they have histories of

few1 if any1 age-mate relationships socially or sexually/
and rarely initiate sexual contacts with age-consonant
mates.

Fixated offenders find children to be a compulsion

over which they have no control.

They frequently

experience no guilt or remorse for abusing children
and will typically describe the relationship with their
victims as somehow beneficial to the child.

Fixated

offenders do not generally try to physically hurt their
victims.

In fact1 they typically revert to the childlike

state of their victims/ for since adults scare them1
the relationship with the child fulfills sexual1 intimate/
and social needs.

Because of the compulsive/ lifelong

histories of such offenders/ they are not typically
successfully treated.
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------

~egressed

offenders are those who have achieved

developmentally appropriate age-mate relationships.
They are typically married; however, as life stresses
build, this offender's coping mechanisms begin to fail.
As stresses mount, the regressed offender turns to
children to regain a sense of power, mastery, or feelings
of adequacy which have eroded within the marriage.
Regressed pedophiles, unlike fixated pedophiles who drop
down to the developmental level of their victims, tend
to elevate their victims up to the adult level which
substitutes for the eroded marital relationship the child
replaces.

These offenders tend to feel guilty and

remorseful as they abuse the child to help themselves
cope with life issues which overburden them.

Regressed

pedophiles, with judicial leverage and comprehensive
family and personal therapy, can learn to cope effectively
with life stress and to communicate more effectively;
thereby, achieving a higher degree of therapeutic success
than fixated pedophiles.
The third type of child sexual assaulter is the
child rapist (Groth, 1979).
-"~

This offender differs from

the previous two pedophiles in several distinct ways.
First, pedophiles
--victims: whereas,

use enticement of the child to access
child rapists use force.

Second,

w_, _ _ _

pedophiles gradually increaase intimate sexual contact
over time, such as viewing, then touching, then fondling,
and occasionally graduating to intercourse; whereas,
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rapists effect immediate sexual penetration or force
the child to perform invasive, overt, graphic sexual
acts immediately.

~'

pedophiles want to have ongoing

relationships with their victims; whereas, child rapists
commit singular abusive crimes, then access other
children.

Of significant importance pertinent to this

point is the circumstance in which the rapist lives with
the child, or has easy access to the child.

The

implications of this point will be addressed later in
this paper.

Log~tn,

pedophiles have a positive emotional

investment in their victims; whereas, rapists use their
victims as a source of anger (anger rapists), power (power
rapists), or torture (sadistic rapists).

The victim

is also depersonalized by the rapist, or turned into
a negative symbolic role.

Fifth, pedophiles wish to

.,.'!'!'_~

please their victim sexually; whereas, rapists wish only
to gratify their own need.

In summary, the general

difference between the pedophile and the child rapist
is the commission of sexual misuse by the molester, and
that of sexual abuse by the rapist.

The recidivism rate

for rapists is much higher than that of molesters/
pedophiles, especially for sadistic and anger rapists
respectively.
Family Dynamics
The dynamics of the incestuous family are quite
significant as they relate to intervention.

There are

numerous theories which have addressed the profile of

,, .
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the sexually abusive family with, predictably, each
theorist focusing on a specific issue.

For instance,

Kinsey's (quoted in Forward & Buck, 1978, p. 45) data
showed the mother in an incestuous family to be fully
aware and participatory in father-daughter incest only
about six percent of the time.

Forward (Forward & Buck,

1978), however, consistent with her Freudian perspective,
viewed the mother as being "unconsciously" involved in
varying degrees with the incest 80 to 90 percent of the
time (p. 45).

Also consistent with a Freudian philosophy

is the belief that, if incest actually occurs, it does
occur within the family context of a strong, domineering
father and a weak, subservient, acquiescent mother
(Sgroi,

~986).

This is perhaps the most durable and

pervasive belief regarding incestuous families.
Concomitant with this belief is the belief that the child
is a seductive temptress who lulls the poor, oversexed
father into uncontrollable sexual expression (Sadoff,
quoted in Sadock, 1976, p. 434).

Sgroi (1986), in

treating over 2,000 families since 1972, identified two
distinct family paradigms.

The first is the more

traditionally observed type just described, in which
a dominant, controlling father, and a submissive,
dependent mother find their relationship gradually
eroding as mutuality concomitantly erodes.

Consequently,

mothers withdraw emotionally and fathers, who are quite
dependent themselves, look to their daughters to replace
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the lost needs.

The second, and critically important

finding, is a distinctly different pattern in which there
is a weak, dependent, unassertive father, and a strong,
assertive mother.

In this family structure, which

comprised about 50 percent of Sgroi's sample, the mother
again withdraws, as the dependent, weak father makes
demands which she can no longer meet.

She usually

physically resorts to outside resources for fulfillment,
which then results in the father once more looking to
the daughter to fulfill needs no longer being met.
Summit and Kryso (1978) identified an entire
spectrum of family profiles in ascending order of harm
to the child.

This spectrum ranged from incidental

contact, through rustic family environment, all the
way to pedophiliac incest, rape, and perverse incest
in which there is ritualistic and highly exploitive
sexual abuse of the child.
Most of the contemporary investigators seem to
identify several common thematic issues such as low
impulse control, role confusion, and relational breakdown
(Forward & Buck, 1978; Groth, 1978; Sgroi, 1986; and
Summit & Kryso, 1978).

Although these issues all seem

to permeate the incestuous family, the issue of role
confusion seems to be among the most common family
factors existant in the incestuous household.

Indeed,

elements of role confusion exist in both of Sgroi's
(1986) family profiles.

In such families, the roles
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of children become eroded as the parents' relationship
deteriorates.

Thus, as the mother withdraws from the

marriage, her daughter is forced to take on increased
responsibilities for financial, household, and
companionship tasks.

As these responsibilities grow,

the father begins to draw his daughter into her role
as a wife surrogate, as he ultimately includes sex within
this surrogate structure.

This seems especially true,

ironically, when religious or moral beliefs preclude
him from looking outside the marriage for fulfillment
/~

of these needs (Gelinas, 1983).}
~~."~..,..,.~·

A discussion of family dynamics would be incomplete
without mention of the role which mothers share in the
incestuous family.

As was previously mentioned, about

six to eight percent of mothers actually participated
in the actual abuse (Sgroi, 1986).

Many theorists wish

to blame the mothers for the incest by suggesting that
they know of the incest, or they actually "set up" their
daughters to be abused.

More realistically, there are

several factors which seem relevant.

Two such factors

are related to prior victimization of the mothers.

In

the first, women who were themselves victimized typically
find that, having to confront the issue of incest in
their own family is so traumatic, they experience a
significant level of denial not unlike that of substance
abuse famililes, and families afflicted with
psychiatrically disordered members.

Other women
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were victims of what Gelinas (1983) called
"parentification", the process in which the child takes
on the role of mother.

She is likely to take on a

husband and a family structure much like that in which
she grew up.

Hence, with the new family so much like

hers, she may unwittingly be involved in the recreation
of a newly dysfunctional family with similar
characteristics to her own family of origin.

This

phenomenon is not necessarily limited to incestuous
families.

In fact, it is integral to many theories

within the discipline of family therapy, for example,
Framo (1981) and Skyner (1981).
Further, to identify that abuse is going on would
require that she do something.

Since many incestuous

family mothers suffer from low self-esteem and may be
very dependent (Sgroi, 1986), or may themselves have
been victimized (Gelinas, 1983), such a confrontation
would jeopardize the already tenuous homeostasis of these
dependent women.

Moreover, the shame, embarrassment,

and guilt she would suffer by admitting to herself and
others that she has married or lives with such a man
would be overwhelming.
be kept.

Ergo, proper perspective must

The abuser committed the abuse and bears full

responsibility for such abuse.

These findings are of

critical importance and will be related to the
intervention system later in this paper.

It will be
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seen that judicial and investigative agents find it
easier and more desirable to rely on easily identifiable,
albiet inaccurate, "incestuous family" profiles to
determine the existence of abuse, than to'carefully
investigate each complaint.
It is also noteworthy that when investigators have
looked at simplistic or singular causes as identifiable
correlates of incest, they have been unable to find such
variables, since the intricate family constellation seems
to be the strongest correlate of intrafamilial child
sexual abuse.

As can be seen, the issues surrounding

such famililes are very diverse and complex.

It is

harder for judges, prosecutors, and clinicians to
examine·a family's role boundary confusion, than it is
to merely rely on sterotypic family profiles.

Moreover,

it is far easier to assume a father is a victim of such
mythic familial circumstances, than it is to investigate
the existence of fixated pedophelia, or the existence
of child rapist symtomatology.

Thus, with the emphasis

on maintaining the "family integrity," children are
frequently returned to pedophiles, rapists, or family
constellations which will further jeopardize the health
and safety of the child.
Another constellation of family dynamics emerges
after sexual abuse occurs.

As was previously discussed,

abusers employ various forms of coercion to maintain
secrecy, and the resultant safety, thereby causing
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children to experience trepidation over disclosure.
When victims finally do reveal the abuse, they are likely
to do so hesitantly, fearfully, or confusedly.
Recipients of the disclosure may interpret these symptoms
of fear as evidence of lies, and may thus disbelieve
the revelation (Summit & Kryso, 1983).

Others may deny

the existence of sexual abuse as a function of their
own discomfort with the subject matter (Summit, 1983).
Still others may do so to protect themselves from
conflicts arising out of their own victimization (Gelinas,
1983) while nonabusive parents may find it impossible
to believe that their loved one could have done such
a thing.

More generally, Summit (1983) spoke of the

"conspiracy of silence" (p. 181) in which adults may
collectively deny such conduct so that it might "go
away."

Moreover, the perpetrator whose pathology subsumes

significant denial, further denies the incident.

Further,

Summit (1983) likened the position of a disclosing child
to that of adult rape victims prior to enlightened
understanding of that crime.

In both cases, the victim

is seen as "provocative and substantially responsible
for inviting or exposing themselves to the risk of
attack" (p. 189).

If the disclosure were delayed because

of these fears, the delay would be interpreted as
reflecting a lie, at the very least, or contributory
guilt.

Upon disclosure, communication, family role

changes, and disharmony may result.

This disharmony
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frequently angers or alienates siblings who may or may
not know of the abuse, but who nonetheless frequently
see the victim as having caused the family disruption.
This is especially true if the authorities remove the
father.

Not uncommonly, disclosure follows unrelated

anger toward the abuser, which causes greater suspicion.
All of these family reactions intensify the child's
shame, guilt, and remorse over both the sexual act and
the disclosure.
Given all the fear, trepidation, confusion, and
guilt which children who are victimized feel, less than
convi~Jn_g ___ ~:ttl!£!5~_f,3Ure
~..., _ _ _ _.. • .....-.~

""'

is under;._§J;_gndab.l.e.
...

,.....,~~·~_.,, ... ,~~ .. ~~<'"C"C.,........~o-··~·=·-

L...-><-'~"'
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Indeed,

'

Summit's (1983) work has revealed a particular
constellation of reactions to their abuse .which he calls
"Child Sexual Abuse Accommodation Syndrome."

In this

syndrome, children follow predictable patterns, especially
when the authorities become involved, and· the previously
discussed dynamics are enhanced.

The five stages are:

{a) Secrecy, in which the child attempts to keep the abuse
quiet: (b) Helplessness, in which the child is
victimized by an_adult the child has been taught to obey,
and by whom the child has been overpowered by force, by
size, or by authority: {c) Entrapment and Accommodation,
which occurs when the abuse by the authority figure
continues over time, thus entraping the child in a
victim's role in which she must accommodate to the
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abuse: (d) Delayed, Conflicted, and Unconvincing
Disclosure, which results from her inability to endure
further despite her fear: and, (e) Retraction, because
"beneath the anger of impulsive disclosure remains the
ambivalence of guilt and the martyred obligation to
preserve the family" (p. 188).

Summit (1983) found that:

Whatever a child says about sexual abuse, she is
likely to reverse it ••••
and calls her a liar.

Her father abandons her

Her mother does not believe

her or decompensates into hysteria or rage.
The family is fragmented and all the children
are placed into custody.

(p. 188)

He further found that unless immediate intervention
follows, such retraction is normal, and that the
retraction is more likely to be believed than the truth.
These findings are critically important as later legal
issues are explored.
Effects of Abuse Upon Children.

Notwithstanding

the claims of some small but vocal pro-incest groups such
as the Rene Guyon Society, a national society boasting
membership of 5,000 members which lobbies for and
practices incest, and whose motto is:

"Sex by eight

before it's too late," (Guyon, 1972), all contemporary
information suggests that intrafamilial child sexual abuse
has both immediate and chronically disastrous
consequences.

Children look to their parents for love,

support, stability, security, and protection:

No matter
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what the world outside the home is like, the child can
always turn to mommy or daddy for protection from a
confusing, often fearful world.

When the parent

transcends the role boundaries by sexually abusing
the child, he or she no longer can provide that respite
~.ac'!L.-th~L.P.ab'_~Jl..1;.~·~E.~.S:.2-!!'!es

from the rest of the world.
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In fact, as traumatic as the crime of rape is upon adult
victims, and with absolutely no intent to diminish the
terror attendant to the experience of rape, one chilling
reality exists in the case of intrafamilial child sexual
abuse:

The sexually abused child lives with her rapist

every single day!

Moreover, as was previously pointed

out, there is almost always a method used by the abuser
'

to ensure that secrecy wi.iT pr.evail.
varying degrees of
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significant anxiety combined with strong internalilzed
feelings of guilt {Gelinas, 1983: Summit, 1983).

Equally

importantly, even when no such parentally involved guilt
exists, when the child becom4:!f3 pl,d enough tc:> un9eJ:'.!S.ti:!:n9
the

.

c:~! t:ural
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guilt th,E!n ..Q. q9J~.J:'~, {Burgess
Blick, & Sgroi, 1982).
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Holstrom, 1974: Porter,

It is this intersection of guilt

and anxiety which creates both immediate and chronic
symptomatology.

~ympt_~l!!..~-~ally

vary as does the age
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discloses the abuse.
In very youn~, . ~l:':!l(j£~.1} .~.~9J~).9-g.~§ ..!?,!!:.~,!; to
five,
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effects might be primarily physical.

,,

Typically, such

children may have genital or oral sores, eruptions, cuts,
abrasions, or symptoms of sexually transmitted diseases
(Brant & Tizsa, 1977: Sgroi, 1978): precocious sex play
(and/or promiscuity later on) (McCary, 1979): and somatic
complaints (Brant & Tizsa, 1977).

Grammar school

children frequently experience nightmares: excessive fear,
---.-_...,.."""'~ .......... ~

such as fear of sleeping or of the dark: aggressive or
reclusive behavior with peers: bedwetting: mistrust of
adults: or overly solicitous responses to adults (Brant
&

Tizsa, 1977).
Since many studies reveal the mean age of onset to

be the ages of seven to eleven, or reasonably close
thereto, (Browning & Boatman, 1977: Gelinas, 1983:
Summit, 1983) it is important to note that for some
children at these ages, when the sexual abuse occurs
within an environment of affection, warmth, and loving,
the child does not perceive the molestation as abusive.
In fact, such children tend to be very close to, and
protective of, the abuser.

It is not until these

children reach puberty that their cognitive and social
awareness of the nature and scope of the sexual conduct
in which they have engaged causes them

d~s.

At

this point, the social taboos intersect with growing
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sexual awareness and pubertal changes to cause intense
guilt and confusion.
~~y

Therefore, until this delayed

develops, some might view the child's

ostensible harm-free appearance as an indication that no
harm has, or will, develop.
F/'"""

C}'~s

puberty develops, symptoms of molestation include
-------------------,--~---""·----·-···

...

delinquent behavior; habitual running away; prostitution
(Brant & Tizsa, 1977: Furniss et al, 1984; Gelinas,
1983}: self-destructive and/or suicidal behavior; drug
abuse: learning difficulties: and dissociative disorders
(Gelinas, 1983}.

It is especially noteworthy that many

of the disorders observed in childhood commonly persist
and escalate in adulthood.

Such chronic disorders as

substance abuse: sexual dysfunction; dissociative
disorders; chronic depression and/or suicidal and
self-destructive behavior; somatic complaints; and
relational-marital difficulties (Gelinas, 1983} have
been observed.

As can be seen by the progressive

escalation of symptoms which are by themselves serious,
child sexual abuse is a dangerous, pervasive form of
abuse which persists for potentially protracted periods
of time despite lay and professional myths to the
contrary (see Lipton

&

Hershaft, 1985,
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Of particular interest is a study by Goodwin (1981}
in which retrospective data of 210 incest victims focused
~n

suicide attempts.

It was found that suicide occurred
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in 5.4 percent of the families, with five mothers and
eight daughters having completed nonlethal attempts.
Data revealed that all daughters had attempted suicide
between the ages of 14 to 16 years of age and, that in
each case, the mothers had "actively blamed and
disbelieved these victims" {p. 217).

Of the mothers who

attempted suicide, three had done so within the first
week following the sexual abuse report.

All three had

"borderline personalities, prior suicide attempts,
personal histories of incest ••• " {p. 217).

Interestingly,

they all resumed rapid maternal functioning.

The

othe~

two mothers attempted suicide later and were diagnosed
with depression and dependent personalities.

They·never

regained adequate mothering, and their two daughters
later attempted suicide.
Although there has been relatively little written
about male victims of intrafamilial child sexual abuse,
what has been offered has revealed that the effects are
remarkably similar.

Issues of trust, confusion, erosion

of self-image, and sexual and relational dysfunction
all seem to emerge.

One noteworthy difference, however,

occurs in those cases which involve male offenders
violating male victims.

For such victims, significant

concerns surrounding sexual identity prevail.

Conflicts

of sexuality center around concerns over homosexuality
in which the fear of possible "contamination," coupled
with the shame and embarrassment attendant to such fears,
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frequently result in the victim's reluctance to discuss
the conflicts.
over time.

Ergo, the potentiation of the conflict

These effects, coupled with males' reluctance

to reach out for help or to verbalize emotional conflicts
in general may also contribute to the observed low
incidence of male victimization.
Physical Abuse
There are both similarities and differences in the
dynamics of child physical and sexual abuse as they
relate to the abuser and, to some extent, to the family.
The following will highlight the more salient points.
Abuser Dynamics.

Child physical abusers have many

characteristics in common with sexual abusers.

Like

sexually abusive parents, they suffer from the personality
deficits of helplessness, dependency, low self-esteem and
isolation (Costa & Nelson, 1978) while relatively few
suffer from serious psychological problems (Steele, 1975).
Since many investigators have found the etiology of
abusive behavior to exist in early childhood experiences
it might be helpful to examine those developmental
experiences and to then relate them to current
functioning.

Among the most common findings pertaining

to child abusers are the constellation of symptoms related
to early deprivation {Steele, 1970: Steele & Pollock,
1968).

Steele (1976) identified a predictable pattern

in which there is inadequate bonding and poor attachment
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between the mother and her child.

What results is the

mother's insufficient awareness of the child's needs or
abilities which causes the emphasis of the relationship
to be placed more on satisfying the needs of the mother.
This, in turn, causes the child to grow up lacking
confidence and basic trust, as well as a generalized
feeling of lack of safety.

Feelings of emptiness and a

persistent need for caring throughout childhood yield to
excesses in dependency as an adult.

Because of the

parent's inability to meet the child's needs, a
concomitant belittling of the child and chronic failure
to measure up to his/her parent's needs and expectations,
coupled with emotional rejection and excessive punishment,
all converge to cause low self-esteem, persistent feelings
of doubt, and failure.

These feelings cause the onset of

physical abuse tendencies.

Similarly, Steele and Pollock

(1974) observed abusive childhoods in abusers' families
of origin quite like these which the offenders created for
their own children.

Green, Gaines, and Sangrun's findings

(cited in Costa & Nelson, 1978) demonstrated the pattern
similar to Steele (1974), in which abusive mothers
reported experiences of " ••• rejection, criticism, and
punishment" (p. 6).

These experiences resulted in low

self-esteem which, in turn, were taken out on their
children.

As in the case of sexual abuse, there have

been strong links with intergenerational repetitions.

'
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In fact, Oliver and Taylor (1971) found as many as five
generations of child abuse.
As the abuser grows into the parental role, he/she
carries the scars of a deprived childhood.

In general,

these scars result in a pervasive problem of inadequate
coping when tension builds, thus causing the parent to
lash out at the child (Costa & Nelson, 1978).

One

consequence of this poor coping process is the prevalence
of alcohol and/or substance abuse, which have been
frequently linked to both child physical and sexual
abuse.

This pattern seems to be synergistically related

to a distorted sense of discipline, both of which converge
to cause severe, excessive punishment during periods of
high stress.

Moreover, several investigators have

uncovered distorted perceptions which abusers have.
regarding their children.

For example, physical abusers

have been found to view children as having the same
capabilities as adults (Costa & Nelson, 1978): as
interpreting normal developmental processes such as
inopportune bowel movements (Kempe & Kempe, 1978) as
willful, intentional assaults on the parent; and generally
expecting more in the way of performance than the child
is capable of providing (Spinetta & Rigler, 1972).
Hence, a pattern emerges in which child abusers are
deprived as children, grow up to be deficient parents,
and respond to deficiencies by abusing their children.
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Family Dynamics.

As in the case of sexual abuse,

it must be emphasized that the responsibility for the
abuse is solely the abuser's.

Although the family is

involved in the abuse, it is the abuser who injures the
child.

Newberger and Bourne (1978) found that abusers

tended to come from lower socio-economic classes, thus
mirroring the claim by Pelton (1978).

Steele and

Pollock (1974) observed that the abusers seem to recreate
a nuclear family which is quite similar to the abuser's
family of origin.

Nurse (1968, quoted in Steele &

Pollock, 1968) observed that the abuser was dependent
on his or her own parents, and that dependency inhibited
adequate functioning in the nuclear family.

There also

tends to be low self-esteem and dependence in the
nonabusing spouse in which a symbiosis develops, thus
preventing the nonabusing spouse from adequately
intervening.

In abusive families, there seems to be a

tendency for the nonabusive spouse to deny the gravity
or even existence of the abusive nature of the injuries.
Abused children live with abusive parents.
Therefore, as recipients of physical abuse, they tend to
become tense, nervous, mistrusting, and suspicious.
Moreover, they tend to develop behavior problems which may
further anger the already abusive parent.

Ergo, a cycle

is created in which abuse causes behavior problems in the
child, which causes the child to act out, which in turn
causes the abuser to harm the child even more (Kempe,

\
1978).

Helfer (cited in Costa & Nelson\

that abused children tend to be singled
up to the parent's expectations, while
Newberger & Daniel, 1978) noted that
tended to be somehow special.

~
\

Ge~

abuse~

That is,

the~

birth weights, harder deliveries, were handi
some way tended to be different.
Effects of Physical Abuse Upon The Child.

As was

noted earlier in this section, the most striking effect
of abuse is that abused children frequently grow up to be
abusive parents.

Groth (1979) also found that many

prisoners he treated were also physically abused as
children.

Issues of low self-esteem, a persistent sense

of failure, recreating emotionally abusive relationships
in which the adult abused as a child is also abused as
an adult are common.

Substance abuse, chronic physical

complaints, and dysfunctional relationships are common as
adults.

Children themselves tend to become behavior

problems, they tend to bully other children, or they
tend to retreat into seclusion and isolation.

Of course,

they also suffer the pain and sequalae caused by the
physical injuries.
The Problem:

The Child Abuse Intervention System

Child Abuse Reporting Laws
The State of California added a series of laws to
its Penal Code in 1980.

These laws constituted a
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comprehensive mandate for the required report of cases of
actual or suspected child abuse, along with ancillary
provisions clarifying procedures, specifying those who
were required to report, and providing liability
exemptions for those who do report.

The general intents

of the laws were to close formerly used loopholes
utilized by those in child custodial positions to escape
their obligation to report.

For example, many people

refused to report contending that they were not sure that
abuse actually occurred.

Others, such as physicians

and/or hospitals refused to report because of concern over
extensive paperwork requirements, or of the cost to both
physicians and hospitals arising out of potentially
lengthy absences while testifying (Newberger & Bourne,
1978).

Other economic reasons have included fear of

losing patient revenue (Kempe et al, 1962: Newberger &
Bourne, 1978) or fear of alienating an established
patient.
Hence, the laws were designed to enhance the
probability that those who were in a position in which
they cared for children would report any cases of abuse
early and would activate a system which would investigate,
protect, and remediate potential or actual danger.
However, despite the good intentions of the legislators
who passed the laws, many observers have revealed problems
with the child abuse system which, as was previously
stated, has caused one investigative team to suggest that
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such laws punish children rather than to help them
(Newberger & Bourne, 1978).

To aid in understanding how

the child abuse system works, a survey of the relevant
statutory provisions will follow.
The group of laws enacted defined child abuse:
clarified who was mandated to report: established a
procedure for immediate reporting: created litigious
immunity: and, to prevent potential reporters from
abandoning their legal responsibility, provided for
criminal prosecution with jail and/or fine as a penalty
for failure to report.

More specifically, California's

child abuse reporting laws begin with several definitions.
They begin (Wests Compact Codes, 1985) by defining a
child as anyone under 18 years old (§11165(a) P.C.).
Sexual abuse is defined as sexual exploitation or assault,
including rape, sodomy, oral copulation, instrumental
rape, molestation or incest (§11165(B)(l) P.C.), falling
under any of the Penal Code sections pertaining to adults
or children.

Sexual abuse further subsumes the acts

pertaining to the sexual exploitation sections of the
Penal Code (§11165(2) P.C.) including child pornography,
prostitution, and lewd photographs.

Physical abuse is

defined (§11165(G) P.C.) as " ••• physical injury which is
inflicted by other than accidental means on a child by
another person" (p. 858).

Child neglect is defined

(§11165(c) P.C.) as " ••• the negligent treatment or the
maltreatment of a child by a person responsible for the
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child's welfare under circumstances indicating harm or
threatened harm to the child's health or welfare.

The

term includes both acts or omissions ••• " (p. 857).
California law requires that any case of actual or
suspected child physical, sexual abuse, or neglect be
reported.

'\_..------l~t further provides that psychological abuse

-----,

or failure to thrive may be

/

reported~/-The
,/·

law, under

§11165 P.C., clarifies who shall be required to report
such cases of abuse.

Section H identifies child care

custodians as, in general, school personnel: foster
parents: group home and residential care personnel: social
workers: probation officers: and public or private day
care camp supervisors.

Under §I, medical practitioners

include physicians: dentists: psychotherapists: dental
hygienists: chiropractors: nurses: paramedics: or
psychological assistants.

Section J includes under

"non-medical practitioner," public health employees:
coroners: marriage and family counselors: and religious
practitioners.

Interestingly, §L requires commercial

film and photographic print processors to also report
cases of sexual exploitation which they might encounter.
Once a case of abuse or suspected abuse is
encountered, or a reasonable suspicion is drawn by any of
the mandated reporters, there is a specific mandatory
procedure which must be followed.

A telephone report

must be made to the closest child protective agency
"immediately or as soon as is practically possible"

I

'
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(Wests, 1985, p. 859), after which a written report must
be followed within 36 hours.

The law provides for

immunity from liability to those making an abuse report
under §11172{a) P.C., which provides that "no child care
custodian ••• shall be civilly or criminally liable •••
unless it can be proven that a false report was made and
the person knew that the report was false" (p. 862).

The

penalty for failing to report a case of child abuse is
punishable by a maximum of six months in the county
jail and/or a maximum fine of $1,000 under §11172{d) P.C.
As can be inferred from the abuse reporting laws,
the legislature has been quite committed to ensuring that
children be protected.

To enhance this protection,

criminal sanctions were imposed for failure to report: a
specific procedure was adopted for ensuring the timely
filing of a report: and finally, former concerns
regarding litigious reprisals were addressed by conferring
civil immunity for good faith reports.

Child protective

services units, having been previously formed within the
social service departments, were given the authority to
investigate and adjudicate reported cases of abuse.

It

was assumed that the clinical skills and social welfare
backgrounds of protective service workers would contribute
to effective case management.

As in the case with so many

bureaucratic systems, however, real-life applications of
the most well-intentioned systems often contrast sharply
from idealized conceptualizations.
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To enhance understanding of the process which occurs
when a report is made, a brief summary of the procedure
will be provided (Rein et al, 1984).

A mandatory report

can be made to either the police or to protective services
since there is statutory cross-sharing of information.
When protective services receives a report, an intake
worker rates the information contained therein on a RAS
{Risk Assessment Scale) which is used to determine the
immediacy of response.

The scale divides cases into {a)

immediate response within two hours: {b) response within
three days: or {c) response within ten days.

When the

response occurs, an assessment is made regarding the
case's merits and the worker decides if the case should
be (a) closed: {b) left open with further contact: or
(c) if the child should be removed from the home.

If the

child is removed, a petition is filed with juvenile court
and a detention hearing is held within 24 hours (§315
W.I.c., quoted in Wests, 1984).
The purpose of the detention hearing is to allow the
court to decide whether the child should be returned to
the home, or if there is sufficient evidence to detain
the child pending further investigation.

During this

time, the child is kept in a foster home or a county
facility.

If the child is still detained, further

protective services investigation results and an
adjudication and disposition hearing is held within 15
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days of the detention hearing if the child has been
removed from the home, or within 30 days if the child has
been left in the home, to entertain the worker's
recommendation{s) for dismissal, or if the child should
be made a ward of the court under authority of §300_of
the California Welfare and Institutions Code.
Adjudication is the process of evaluating the evidence:
disposition is the decision regarding placement of the
child.

The placement can be to a relative, a foster

home, or back into the home if the court deems it safe.
Frequently, home placements will require "close"
supervision by protective services: although it should be
kept in mind that one-third of all children murdered by
abusive parents in Los Angeles County during the time
frame of one study were under this type of supervision
at the time of death (Multicultural Prevention Project,
1984).
During this time, the worker may turn over
investigative information to the district attorney for
criminal prosecution, or the police may follow-up with
their own criminal investigation concomitant with, or
subsequent to, the worker's investigation.
Following the adjudication and disposition hearing,
the court will reconvene hearings each six months for a
maximum of 18 months past the initial detention hearing.
During that time, if the child is in the horne, a family
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maintenance program is established to provide a plan for
improving conditions in the family structure, and thus
ameliorating the potential for further abuse.

Mandatory

counseling, parenting classes, or other intervention
treatment options might be imposed.

If the child is

made a ward of the court and removed from the home, a
family reunification plan is activated in which the
worker supervises the child in placement, the offender,
and the home placement to integrate a treatment plan to
reunite the family if possible.

Similar options to those

in family maintenance may be employed.

At the end of the

18-month period, the court must decide whether to either
return the child to the family or to terminate parental
rights under §232 WIC and, thereby, make the child
eligible for adoption, place the child under guardianship,
or place the child in permanent foster care.
Child Abuse Intervention System
Upon the report of a case of child abuse, a
multi-level group of systems converges upon the child
and her or his family.

This system consists of several

components which have both convergent and divergent goals,
methods, and processes (Meddin & Hansen, 1985).

For

example, police and districts attorney have as their goal
the successful prosescution of criminals.

Abuse victims,

therefore, are important to the extent that they can
provide sufficient input into the investigation to secure
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convictions.

The interview process, consequently, is one

of factual interrogation: whereas, protective services
workers have as their goal the protection of the child.
Criminal convictions are secondary concerns, ergo, their
method of inquiry is clinical interview.

Frequently,

there is a conflict which results in that clinical
interviews may involve an inquiry process which the
enforcement agents may see as damaging.

For instance,

asking a child if her father touched her vagina may be
quite appropriate clinically: whereas, legally such a
leading question could be considered as having illicitated
"tainted" leading answers.

To secure convictions, the

law developed a clear, concise system of evidenciary rules
which has been formulated almost invariably as a result
of dealing with adults.

Children, however, do not have

the same cognitive abilities as their adu1t victim
counterparts.

Consequently, when an adult is pressed for

dates, times, people present, etc., (Forward & Buck, 1978)
such information can be redintegrated.

Children at

various developmental stages, however, lack the skills to
pinpoint such information and are, therefore, viewed as
lying, or at the very least, as poor witnesses whose
cases are not worthy of prosecution.

When the authorities

thereby refuse to prosecute, the child is likely to
internalize the blame and guilt (Summit, 1983), while the
abuser is likely to interpret the refusal as a mandate
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for further abusive behavior.
Protective Services
This agency is frequently located within the county
welfare system and is staffed by social workers (Newberger

& Bourne, 1978).

Under California law, along with most

other state laws, the agency is charged with the task of
protecting, investigating, supervising, and reuniting
children and families affected by child abuse.

Yet,

despite the scope and gravity of their responsibilities,
there have been several criticisms leveled against the
protective services system.

As has been previously

stated, Los Angeles County's own investigation revealed
that one-third of all child abuse deaths were suffered by
children who were under protective services supervision
(Multicultural Prevention Project, 1984).

This problem

is not limited to just Los Angeles, however.

According

to Besharov (1983), 75 percent of all abuse-related
fatalities in New York during 1971 were already known to
the authorities.

Similarly, Besharov (1983) noted that

approximately 25 percent of all child abuse deaths
nationally were previously reported.

In fact, a major

criticism is that protective services responds to only
the worst cases (Multicultural Prevention Project, 1984:
Newberger, Reed, Daniel, Hyde & Cotelchuk, 1981).

Summit

(1983) characterized the system as being "inconsistent"
(p. 178), while Newberger and Bourne (1978) observed that
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nurses and social workers are "the least paid and most
overworked" of the professionals involved with child
abuse {pp. 604-5}.

Given the criticisms and the

responsibilities which protective services workers share,
a closer examination of the system is indicated.
Training and selection.

Initially, workers were

clinical social workers who held MSW or similar degrees
and were thereby trained in clinical assessment and
intervention.

However, mandatory reporting laws, which

were both caused by and caused public awareness of child
abuse, have resulted in far heavier caseloads.

Moreover,

an emerging political climate, which deemphasizes social
programs and has resulted in large funding cuts, has
caused many agencies to recruit workers with less
education and training.

At the same time, increased

concern for civil rights afforded to both perpetrators
and children {Rein et al, 1984} has made the work more
technically demanding.

Since protective services workers

have been responsible for coordinating judicial,
therapeutic, and family resources, in addition to their
own investigative and family management responsibilities,
the system has reached a near-breaking point,
particularly in metropolitan areas.
Despite the great demands on workers, and the
critical role they play in the protection of children,
some investigators have criticized the quality of training
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they receive (Campbell-Claven, 1984: Pierce, 1985).
Further, Pierce (1985) observed that some of the
offenders are angry, hostile men who would likely scare
the predominantly female worker, thus impairing adequate
intervention.

Newberger and Bourne (1978), in making a

similar observation regarding the high proportion of
female workers, hypothesized that the disproportionate
representation by women and the attendant decrament in
responsibility and support given by ancillary disciplines
composed largely of men, such as medicine and law, may be
responsible for some of the problems noted.

Vahss (1986)

cautioned that protective services employment candidates
should be subjected to psychiatric screening to ensure
that they do not harbor any of the biases and prejudices
attendant to sexual or physical abuse.

Further,

Campbell-Claven (1984) noted that at least for Los Angeles
County, political concerns may outweigh employee quality.
For example, when the Board of Supervisors voted for 132
additional protective services workers, the agency
filled many positions by merely transferring untrained
and inexperienced social workers from other departments
who were scheduled to be layed-off.
It should be noted that many social workers begin
their employment with honorable and humanitarian
intentions.

However, they work under great pressure from

supervisors, courts, and families of their clients, plus

0

'
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they experience their own sense of frustration when
children get caught in the complicated bureaucratic maze.
When the frustration and pressure of the job build, there
is frequently no resource within the system for workers
which would allow them to resolve these issues.

Thus,

they can either become emotionally insulated from the
pain they feel, or they can endure the increasing
anxiety and tension of a high-pressure, low-reward,
low-paying job.

Most opt to either insulate themselves

with attendant attitudes of apathy, or to leave the
agency when they realize that, as is the case with most
bureaucratic systems, attempts at

ch~nge

are often met

with heavy resistance.
Procedural problems.

Many protective services

agencies have a sequential service system in which an
intake worker takes an initial report; an emergency
response worker performs initial investigations; a court
worker makes many of the court appearances; a family
maintenance worker supervises families in which the
child stays in the home; and a family reunification
worker works with families with whom the children have
been placed after removal from the home.

In

small-to-medium size jurisdictions, this system can aid
in the fluid sequential care of abused children.

However,

in poorly run or large metropolitan areas, this system
can create a confused, disjointed, scattered process in
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which communication breaks down or halts and in which
each component aids in the shuffle of children.

In such

a system, for example, already overworked court workers
might skim a report just before a serious court matter,
and thus appear on a case poorly prepared.

Intake workers

may note valuable information for emergency workers to
investigate which may be lost as a file travels through
the systemic maze.

To compound matters, as an

investigative agency, protective services is relatively
autonomous.

This autonomy creates additional problems.

Insulation.

Once a report is received by the agency,

a referring person or agency which might wish to
follow-up to ensure that the referred child will not be
caught in the systemic confusion is apt to be sloughed off
by a system which is very likely to attempt to hide its
incompetence (Multicultural Prevention Project, 1984).
Because of the power which enables protective services
to refuse to cooperate with outside agencies, children
can easily be enmeshed in a potentially harmful system
which may define their psychological and physical
well-being for many years.
Police
It is not uncommon for initial reports to be made to
police agencies first.

In some jurisdictions, in fact,

reports are required to be taken by police.

In many

jurisdictions, police may investigate an abuse case
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conjointly with protective services workers, especially
if a suspect is considered potentially violent or
dangerous.

Generally, however, police officers receive

reports from protective services and do follow-up criminal
investigations.

If sufficient evidence exists, they will

turn over their information to the district attorney for
prosecutory assessment.
Training and selection.

Police officers are

selected on the basis of comfort with violence, physical
agility, general conservative idealogy and appearance,
empirical thought process, and psychological
characteristics which allow for being calm and rational
under stress.

These qualities are quite appropriate for

the work they do, and aid in the performance of most of
their duties.

Like social workers, they too work under

high levels of stress and frustration, and consequently
they too develop a way of insulating themselves from the
pain and suffering which they see on the job.

Hence,

consistent with their training, they develop an
interviewing style which was immortalized on the
television show "Dragnet," in which the main character
would repeat coldly and empirically, "Just the
facts, ma'am."
Although some departments have special child abuse
units which receive additional training in dynamics and
interviewing, it must be remembered that the interviewers
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are still police officers.

Their primary goal is to

determine if a crime has been committed and to
subsequently gather evidence preparatory to criminal
prosecution.

Qualilties such as empathy, sensitivity,

and conveyance of caring, although discussed in training,
are not emphasized during initial selection.

Even though

many child abuse officers are women, criticisms of
coldness and insensitivity are often leveled.

In fact,

a major criticism of police departments' sexual abuse
unit training is that training and selection are done
primarily by a department's own personnel, rather than
jointly with relevant resources within the community.
Procedures.

Aside from the interviewing techniques

which are excellent for evidence gathering, but which may
be quite scary and distressing for children, there are
some specific procedures which raise important questions.
For example, when schools call the police and/or
protective services, sometimes uniformed officers respond
since child abuse units may be otherwise deployed or, not
uncommonly, unavailable.

Especially in cases of sexual

abuse, the presence of uniformed officers is not only
threatening to a child, but when in a school environment,
the investigation causes lots of speculation by the
child's peers, which adds to shame, guilt, and fear of
telling the truth.

Moreover, the sheer number of people

present, which usually includes a social worker, police

46

officer, school nurse, and an administrator such as vice
principal, can cause the child to feel threatened.
Of even greater concern is an increasingly popular
practice which has been advocated by both police and
districts attorney in which a child victim of sexual
assault is coerced into calling her abuser on the phone
to get him to admit to the abuse so that the admission
may be used as evidence.

The authorities invariably tell

the child and the mother or nonabusing spouse that this
procedure will not only aid in the prosecution, but it
will actually be therapeutically helpful for the child
insofar as psychological recovery is concerned.

To the

contrary, however, although such trickery by the child
may temporarily enhance prosecutorial success, and thus
give her a sense of closure, authorities who persist in
their claims of therapeutic benefit resulting from a
sense of closure and asserting control do so because
(a) they do not have contact with the child some time
later when the sequela are manifested: and (b) in their
zealous pursuit of criminal convictions, they are likely
to dismiss those data which do not support their conduct
(Festinger, 1957).

Hence, this practice has been

strongly questioned (S.M. Sgroi, Personal Communication,
January 10, 1986).

In fact, such trickery, is likely to

increase already significant levels of guilt and remorse,
and to further confuse the already confused feelings of
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allure and concomitant hatred toward the abuser.
Moreover, if the trickery results in conviction or removal
of the abusing parent, it is likely that siblings may
communicate significant resentment toward the already
traumatized child.
Judicial Structure and Process
As was previously stated, the system of rules
comprising the legal system is frequently at odds with
the needs and safety of the child abuse victim.

Rules

of evidence, the adversarial process, training and
selection of prosecutors and judges, and the need to
safeguard constitutional rights of parents all work in
ways which frequently increase the pain of victimized
children.

It must also be recognized that there are two

distinct and separate systems which may impact upon the
abused child.

When there is a case of suspected abuse,

family court maintains jurisdiction over safeguarding
the rights and health of the child under the right of
Parens Patriae.

The doctrine of Parens Patriae evolved

from old English common law and empowered the government
with the right to act as guardian to anyone who is
considered legally incompetent, such as children and
mentally deficient adults.

A related doctrine is that

of "In Loco Parentis," which allows the state to act in
substitution for the parents to protect the child, the
public safety and public property (Rein et al, 1984).

,
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If there is sufficient evidence to warrant criminal
prosecution, the criminal court maintains jurisdiction
over the accused while the child becomes a complaining
witness.

This is so because under the criminal law

philosophy, the people of the state are victimized, not
the individual victim.

Given the impact and power which

the judicial system has over the victims and families
of child abuse, a closer look at the system is warranted.
Attitudes
The attitudinal problems inherent in the legal
system are so significant that they led Vachss (1985)
to observe that " ••• child abuse is the most rarely
discovered of crimes and among the least likely to be
prosecuted" (p. 8}.
former

D.P.s.s.

Vachss (1985), himself a lawyer and

caseworker, further observed that

investigations of child abuse are often conducted by
those who place the safety of the child behind the
rehabilitation of the offender.

Columnist Mike Royko

(1985), who had followed the ongoing travesty of a young
baby who had been battered and subsequently returned to
the battering family, despite loud and vehement protests
by prosecutors, social workers, and the attending
physician, was moved to write, "If I learned anything
from this case, it's that the legal system that's been
set up to protect battered children is a frustrating,
disastrous failure" (p. 17).

Thomas (1972) found that
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the courts have a real reluctance to intervene in family
discipline, thus giving greater license to parents to
abuse.

Similarly, Campbell-Claven (1984) pointed out

that courts have a clear preference for family autonomy
and due process over the concern for harm to the child.
Regarding the attitude of the legal system that
proceedings of courts in abuse cases be closed to the
public to protect children, Vachss (1985) not only
disagreed, but suggested that by keeping the proceedings
quiet, the abuser is actually protected.

In a related

observation, Royko (1985) noted that, in the case of
abuse he followed, it was to a large degree the negative
publicity surrounding the case and the resulting public
pressure which caused the court to finally remove the
child to a foster placement.

Further, Harris (1983)

stated that "the effect [of closed hearings] has been
to

permit agency social workers and juvenile court

judges to exercise discretion virtually free from public
review" (pp. 1-2).
In criminal cases of child abuse handled through
the criminal justice system, deficiencies are perhaps
most striking.

First and foremost is the fact that a

scared, already traumatized and reluctant child's
testimony is pitted against an adult whose ability to
deny the abuse convincingly is integral to the abuse
dynamics, thereby putting the truth of the abuse at

50

risk (Summit, 1979).

Further, since child physical and

sexual abuse are, by their very nature, crimes which are
not committed publicly, the uncorroborated testimony
which results from this pitting of the child against
adult frequently negates the possibility of a conviction
(Summit, 1979).

Moreover, as may be recalled in the

previous discussion regarding Child Sexual Abuse
Accommodations Syndrome in which children invariably
retract their disclosure of sexual abuse, this retraction
is believed far more than any other statements of the
child to the contrary, and certainly more than any lie
which the abuser may tell (Summit, 1979).

Since sexual

abuse fails to yield the identifiable and tangible
physical symptoms left as a result of physical abuse,
the only evidence which can be used to convict is that
of the child.

It has already been documented that when

a crime occurs and testimony is offered some time later,
there is a direct correlation between the temporal lag
and the erosion of memory, and the resultant accuracy
of eyewitness testimony (Lipton, 1978).

When several

children are victimized by a single abuser, it is very
common for the already scared children to be forced to
give specific testimony regarding dates, times, locations,
etc. (Forward & Buck, 1978).

When trivial inconsistencies

result from among the several children, such discrepancies
frequently result in acquittal.

Such acquittals further
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the child's guilt and promote further denial of the
abuser (Summit, 1979).

Again, the courts apply criteria

inappropriately to the children victims.
Adversarial System
Perhaps the most distressing concept in law is that
of the adversarial system in which defense and prosecution
are directly pitted against each other in the hope that
the side with the strongest case and best presentation
will prevail, thus allowing truth and justice to triumph.
In pursuit of this adversarial process, each side is
expected to aggressively attack the other's witnesses
to reveal lies or testimonial inconsistencies.

The

author was called as a consultant by the local rape and
sexual assault hotline, and by the child's therapist,
in a complicated case involving child sexual abuse.
During a case conference, the child's lawyer insisted
on a plea bargain since the impending cross examination
would be ruthless.

To emphasize his point, he boasted

of a recent case in which he defended a multiple victim
incest abuser and of securing an acquittal by "ripping
apart and devastating all the kids."

He also advised

that by so doing, the law adjudged the acquittal as an
indication that justice was served because the prosecutor
had, by virtue of the acquittal, been shown to have
presented an inadequate defense.

It is the total

disregard for the empathy and sensitivity to these
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children which causes the greatest concern.

Lawyers

frequently get so enmeshed in abstract issues of
adversarial justice, along with pragmatic issues of
competition and winning, that they lose sight of the very
real issue of a child who is facing the most
frightening and significant event in her preadult life.
Such brutal tactics of adversarial cross examination
have caused Summit (1979) to state that the adversary
system serves to make a liar out of child victims.
Royko (1985) similarly observed that this system is
reminiscent of a personal injury case or a murder case,
despite the fact that in the case about which he wrote,
the victim was a small infant, and the caring and
determined attending physician was portrayed by the
defense lawyer as being "somehow responsible for the
kid being mauled and maimed" (p. 17).
Plea Bargaining
Since the courts have become so congested, they
have had to balance the administration of justice with
the constitutional safeguards given to the accused,
including speedy trials and due process.

Since there

are far too many defendants and too few resources to
handle them, the courts worked out a system in which a
defendant accused of several crimes is allowed to plead
guilty to one or very few crimes; or the perpetrator of
a serious crime is allowed to plead guilty to a lesser
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crime.

For instance, a murderer may plead guilty to a

manslaughter charge, or a rapist may plead guilty to a
burglary or trespass charge.

The rationale, in theory,

is that the guilty defendants still get convicted while
the courts save time and money.

In reality, however,

a "revolving door" process has grown in which violent
and/or

~angerous

criminals plead to insignificant

crimes and are, therefore, released from prison to harm
again.

When specifically related to child abuse, the

same process occurs.

For example, a fixated pedophile

who has a compulsive need to sexually abuse children
might live with or marry a woman to gain access to her
children (Groth, 1978).

He might abuse all of her

children plus others in the neighborhood.

However, by

plea bargaining down to one case of misdemeanor
molestation, or even a reduced felony conviction of
just one child, a subsequent offense against another child
would not be viewed by the court with the same severity
as the perpetrator's actual pathology would dictate.
It might even be portrayed in a way which suggests that
he is a regressed offender who experienced "temporary
homeostatic imbalance."

Similarly, a regressed offender

who is plea bargained down to a single lesser offense
despite abusing several children would be viewed by a
subsequent court as being much less harmful
records would indicate.

than his

In the same way, physical abusers
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who plead to misdemeanor charges would be viewed by
subsequent trials as less dangerous than their histories
would warrant.

Hence, plea bargaining, in practice,

ignores the future welfare of potential victims, promotes
earlier return to the family or the community, and allows
the perpetrator to bypass a trial in which critical
evidence might surface which would reveal an accurate
diagnosis by clinicians, thereby resulting in sentencing
much more consistent with the abuser's pathology.
Prosecutors
Although prosecutors are officers of the court who
are charged by the state with the responsibility of
representing the people of the state in convicting
criminals, the reality is that the offices of the district
attorney, which usually prosecutes felonies, and that
of the city attorney, which usually prosecutes
misdemeanors, are both political offices in which the
person who heads that office must create and carry out
political campaigns the same as any other politician.
Therefore, election is the main task in entering a
campaign, and reelection is the main task once winning
office.

Prosecutors are reelected largely on the basis

of their claimed success in prosecuting criminals.

For

example, when running for reelection to the post of
district attorney of Los Angeles County in 1980,
John Van de Kamp boasted to several women's groups, and
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in campaign material, of his 90 percent-plus conviction
rate for sexual criminals.

What he failed to reveal

publicly was that his office refused to prosecute all
but the most secure, easily winable cases which had a
potential for conviction of at least 90 percent.

This

practice of only prosecuting virtually guaranteed
convictions is certainly not limited to Los Angeles.
Summit (1983) noted that prosecutors undertake only the
most winable cases, while Besharov (1983) noted that
nationwide fewer than five percent of child abuse cases
are ever even prosecuted.

Similar findings were

corroborated by Vachss (1985).

Since child abuse is

harder to prove than other crimes (Adler, 1978), and
further, since there is a tendency not to believe
children in such cases anyway (Summit, 1979), child
abuse cases are hard to bring to trial.

Thus, children

who are abused are much less able to depend on the
justice system to protect them from their abusers,
notwithstanding the abuse reporting laws' existence.
There have been two purported improvements in the
prosecutor's systems which were designed to assist
victims of sexual assault.

The first improvement is

the creation of special sexual assault specialists in
many jurisdictions who prosecute mostly or exclusively
child sexual assault cases.

However, although they

receive specialized training in some areas of assault
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dynamics, they are, just as with the police who are
similarly trained, still prosecutors who were trained
and selected as adversarial prosecutors, and who are
still bound by political constraints attendant to their
employer's office.

Aside from the political issues,

there is the issue of style.

For example, Burgess and

Holmstrom {1978) identified three common styles which
districts attorney employ when dealing with children and
families.

They further discussed the impact of these

styles upon the children.
one in which the

pros~cutor

The "indifferent" style is
merely extracts information

with no concern or regard for the victim, and is very
unfriendly.

This type of prosecutor is viewed as

frightening and confusing to victims and inhibits
prosecutorial success.

The "task oriented" style is

authoritative and business-like, but uses some social
pleasantries.

This style is sometimes scary or may be

tolerable to a

child~

impair success.

It can, depending on the child,

The "humanistic" style is one in which

the prosecutor is generally sensitive to the feelings
and needs of the child and takes these feelings into
consideration in interactions with her.

This type of

district attorney is viewed as the most facilitative in
enhancing success in prosecution because the child feels
less threatened by the person and by the questions.
Thus, such conduct should be encouraged.
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The second improvement is the formation of the
victim witness program in which the prosecutor hires
"special" advocates to.assist victims, including children,
in going through the judicial process and in providing
some emotional support.

However, interviews and contacts

by the author with both front-line witness advocates and
program heads have revealed that these advocates are,
first and foremost, employees of the prosecutors who,
in far too many cases, have sacrificed victims' health
and safety to enhance prosecutorial success.

For

instance, the victim witness advocates frequently are
the ones who are used to convince victims and their
families to trick abusive fathers into phone admissions.
Regarding selection issues, in one large California
county which has received large grants to establish a
national victim witness prototype program, the head of
the program was a former head nurse with very limited
sexual assault experience who was chosen over highly
qualified community applicants.

She had just concluded

a three-year stint as a volunteer in the D.A.'s consumer
fraud division.
Judges
Judges are either appointed by the state's governor
or elected by popular vote.

Although they may be presumed

to be qualified with regard to their legal capacity,
judges do not, nor are they required to, undergo any
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special training in the dynamics of child abuse.
Consequently, they are just as susceptible to believing
all the myths and biases (Campbell-Claven, 1984) as any
other uninformed citizen.

Yet, because of the power and

authority of their position, these human vulnerabilities
can impact for many years upon the children whom they
adjudicate.

Adler (1978) pointed out that judges are

reluctant to serve in juvenile court and are, therefore,
revolved out of juvenile service often.
not see their duties as permanent.

Thus, they do

Adler (1978) further

noted that juvenile judges are viewed by colleagues as
having the lowest status as far as court assignments are
concerned.

Campbell-Claven (1984) warned that judges

must resist the impulse to punish abusive parents or
social workers out of personal bias when such punishment
condemns the child to the abuse system.

In elaborating

upon this point, Burt (1971) compared the judge's position
to that of a psychotherapist, in that both may be
susceptible to the phenomenon

of countertransference.

This countertransference could result in a judge removing
a battered child from the home out of unconscious desire
to punish the parents despite evidence which might
suggest a different decision.

Similarly, this

countertransference might result in a judge keeping an
endangered child in a potentially harmful home out of
unconscious identification with the family.

Royko (1985)
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criticized judges for their failure to clearly see the
injured child's pain above the rights of brutally abusive
families.

In fact, Adler (1978) went so far as to

observe that judges and referees of the juvenile court
often lack sufficient training and experience.

Summit

and Kryso (1978) spoke of a specific case in which a
mother ignored her daughter's pleas for help despite
brutal anal, oral, and coital rape by a boyfriend, as
well as subsequent attacks by two other boyfriends.
Despite testimony by neighbors of hearing screams and
of observing blood and fecal-soaked sheets, the judge's
sympathy for the mother's promise to get help resulted
in the child being returned home on two different
occasions.

In one of the author's own cases, a judge

ignored the author's report to the court, as well as the
protective services worker's warning, that a physically
abusive father had a problem with alcoholism which was
integrally involved with abuse, and that continued court
jurisdiction was essential to monitor the alcohol
treatment.

The judge, however, was moved by the abuser's

promise to get help and removed court jurisdiction.

The

client immediately dropped all therapeutic contact
consistent with the dynamics of alcoholism and the
client's denial of his alcoholism problem.
Foster Care
When a child is either temporarily or permanently

60

removed from the family, a licensed foster care home is
usually used for placement.

Although these homes are

supposed to be thoroughly checked by the department of
public social services, such homes are notorious for
further traumatizing the child.

It should be noted that

foster placement is a highly used option for abused
children.

Despite the fact that 300,000 children are

placed in foster homes at any given time (Besharov, 1983},
several investigators have noted that such placement may,
in itself, inflict harm upon the child.

For example,

Brant and Tizsa (1977) observed that " ••• it is not
unusual to hear of cases in which children experience
[sexual] misuse within foster homes" (p. 90).

Moreover,

several investigators have stated that the mere act of
putting a child in foster care in itself causes harm
(Besharov, 1983; Harris, 1983; Pierce & Pierce, 1985).
Generally they find that the trauma of removal from the
home enhances fear and a sense of guilt for the abuse
or the disclosure of abuse.

Further, Campbell-Claven

(1984) identified the phenomenon of "foster care drift"
in which a child gets caught in the foster care system,

only to drift from one home into another while caught
in an endless bureaucratic system.

Furniss et al (1984)

observed that a child caught in this system might even
interpret foster care placement as punishment.

p

'

p
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There are many reasons for the failure of these
homes.

Screening procedures vary greatly from one county

to another.

For example, San Luis Obispo County uses

careful screening and background checks and requires that
all prospective foster parents go through a mandatory
training program.

Yet Ventura County contends that

foster parents would never consent to a mandatory training
program and offers voluntary training.

Background checks

are done for criminal convictions only, and then only
for the adults in the home.

Of further significance is

the fact that some felony convictions may even get an
exemption enabling the applicant to get a foster care
license.

The state's regulations have been intentionally

broad and vague so that wide latitude may be given.
According to Ruth Ramson, supervisor of Ventura County's
foster home division (Personal Communication, 1986,
January), a 17-year-old boy (of foster parents) with a
history of violent crimes and sexual offenses against
kids would probably not show up on a screening report
since his criminal background is not checked.

Moreover,

no psychiatric screening is done other than that observed
in what, in some metropolitan counties such as Los
Angeles, might be gained in a brief field survey of the
home.

Ergo, it is conceivable that a paranoid

schizophrenic or otherwise psychiatrically disturbed
person may be licensed as a foster parent.

Although the

'
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need for money is not considered to be a reason for
licensing a horne, in fact, many people get licensed
specifically because they can earn about $300 per month
for a child under five, and about $400 per month for a
child between 15-18 in Ventura County.

Although the

money is supposed to be used for reimbursement of
expenses, rarely are foster parents required to prove
that money was actually spent on the child.
Prison vs. Counseling for Abuser
A focal issue which permeates all other issues is
that regarding what to do with the abuser.

Pro-prison

advocates generally see prison as either rehabilitation
or punishment for the abuser which, in either case,
prevents the abuser from further abusing the child.
Pro-therapy advocates hold that prison deprives the
family of income while serving no purpose.

Further,

therapy can correct the problems causing the abuse.
Besharov (1983) expressed concern that 20 percent to
40 percent of abusers are not amenable to therapy, while
Carnpbell-Claven (1984) suggested that the level of
denial of some abusers renders therapy ineffective.

He

further observed that the limited amount of time allotted
for therapy provides insufficient time for it to work,
while additionally pointing out the high recidivism rate
exhibited by abusers.

Pelton (1978) raised serious

concerns regarding whether or not lower class people,
who are more likely to abuse anyway, are even amenable
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to treatment while Furniss et al (1984) noted that there
are insufficient resources available to treat abusers
successfully.

Vachss (1985) flatly stated that the

courts spend time providing treatment for criminals who
will not benefit from such treatment •. Perhaps it is
important to note that the courts have a pro-family
reunification bias and that this bias sometimes ignores
precise diagnoses which might reveal diagnostic categories
of a particular abuser which would suggest a more
accurate assessment of therapeutic outcomes.

This

pro-family reunification bias results from both the bias
of some courts and of the mandate law.

Senate Bill 14

(Campbell-Claven, 1984) was enacted in 1982 to protect
children from the endless "drift" through the foster home
system.

However~

in so doing, it "prevents removal of

all but the most endangered children [from the home] ••• ,
thus allowing children at risk to remain at home"
(pp. 316-317).

This legislation has further changed

the evidenciary standard for removal from the custody
of the parents from the "best interest of the child" to
"clear and convincing evidence of substantial danger to
the child ••• " (p. 317), despite Summit and Kryso's (1978}
suggestion that some abusers must be jailed to protect
the child from further abuse.
Some moderate positions suggest more temperate
views.

For example, Newberger and Bourne (1978) suggest
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that the courts consider the probability of therapeutic
success given time constraints, while Vachss (1985)
similarly suggests that endless time not be afforded for
therapy.

Furniss et al (1984) cautioned against prison

without treatment, since the imprisonment would only
yield a more angry abuser after release.
A common concern has been that treatment of abusers
would not be successful without the leverage of the
courts to mandate treatment (Groth, 1979: Summit, 1983:
Summit & Kryso, 1978), especially given the
obsessive-compulsive nature of the offense (Groth, 1979;
Summit, 1983).

Further, Groth (1979), who has had some

success with abusers, does feel that effective treatment
must be provided since the legal reality is that the
abuser will continue to abuse without the benefit of such
treatment when he is released.
Treatment issues are quite complicated.

It is true

that abusers will repeat their offenses without help.
Yet, the stark reality is that in most jurisdictions
there are insufficient resources and insufficiently
trained professionals who are capable of effecting
successful therapy.

Given the practical realities of

the child abuse intervention system and of the courts
which are mandated to protect the child, perhaps the
best approach is to recognize the system for what it is
and to integrate effective strategems which take the
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deficits of the system into account.

With this goal in

mind, several suggestions are offered to provide the
protection to abused children which the law requires and
which the children deserve.
to the reporting

proces~,

Some suggestions are related

while others pertain to more

global political issues.
Suggestions for More Effective Intervention
Remove Abuser, Not Victim
If the hypothesis that children must be protected
by society from harm is a valid hypothesis, then clearly
it is far less harmful to remove abusers from the family
than it is to remove a scared, confused, guilt-ridden
child.

Thus, the suspected abuser should be removed

(Campbell-Claven, 1984; Vachss, 1985), even given that
some innocent parents will be victimized.

Adults can

adjust more easily to such removal and are better
equipped to handle the emotional consequences of such
a removal.

In fact, this process is employed in Santa

Clara County, California {Campbell-Claven, 1984) and in
Massachusetts (Sgroi, 1986) with success.

Of course,

thorough investigations must be conducted to ensure that
the family environment is healthy enough to justify
leaving the child at home with remaining family members.
Provide Immediate Crisis Counseling
for the Family
When the family experiences the trauma of abuse,
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all the members are significantly affected.

Therefore,

immediate therapeutic intervention by qualified therapists
should be required so that trauma to the family may be
contained, and the family will not turn against the
victim, thereby furthering his or her trauma.
Protective Services Must Release Information
When an agency which has as much power over
children's lives and is concomitantly so overworked and
understaffed as protective services, the secrecy with
which it processes cases can shield the agency from
allowing incompetence to surface (Harris, 1983;
Multicultural Prevention Project, 1984).

The laws

should be changed so that referring agencies or
professionals may have ongoing access to the agencies
handling of a referred case, thereby reducing the
chance of cover-ups.
Referrer Must Follow-up Cases
For the reasons just mentioned, a referring
professional must vigilantly follow-up on cases so that
the children who are to be protected will not be lost
in a secretive, omnipotent bureaucracy which can further
traumatize them.

When the agency becomes aware of such

vigilant follow-up, workers frequently provide more
diligent care of a particular case.

The vigilance

should continue through criminal and family law
proceedings so that errors or incompetence may be

(~
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corrected.

Merely reporting a case of suspected abuse

may satisfy legal obligations but, as can be seen, such
a report in itself may violate moral obligations by the
impact it may have on a child.
Harmful Legal Practices Must Stop
Such practices as tricking parents into admissions
provide for easy and simplistic convictions by
enforcement personnel, but they do so at the expense of
already traumatized child victims.

The outlawing of

these legal tricks must be advocated by concerned
professionals and community members so that we do not
sacrifice our children's well being in favor of easily
·obtained convictions.
Develop Personal Adjunct Resource System
In any bureaucracy there are bound to be those
authorities at any level who, for reasons of incompetence
or ego, may make harmful decisions.

Once made, such

decisions may be quite hard to get reversed.

In some

cases, one referring individual or a single agency may
not have the clout to reverse such a decision or course
of action.

It is, therefore, imperative that

professionals who are apt to encounter cases of child
abuse develop a wide ranging resource system which can
be utilized when additional coverage is required.

For

example, developing local and state level community
leaders and political contacts, as well as print and

'
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broadcast media contacts

should be invaluable.

For

example, those resources responsible for publicizing and
later freeing the child referred to in Royko's (1985)
article could allow a similar case to be resolved despite
reluctance of a recalcitrant authority.

In a case in

which the author was involved, a local network affilliate
investigative reporter, with whom a series on rape was
collaboratively filmed, was contacted after a stubborn
protective services worker refused to investigate a
blatant case of physical abuse.

The mere telephone

contact by the reporter to the worker's office supervisor
to investigate possible "child protection incompetence"
caused an immediate and successful resolution of the case.
Additionally, those who work directly or indirectly with
potential cases of abuse must learn all community,
therapeutic, and legal resources and processes to better
facilitate successful intervention for abused children.
Willingness to Confront System
Those who work with children and may thereby
encounter cases of abuse must accept the responsibility
for the contingencies which accompany abuse.

These

contingencies may include confronting social workers,
police, prosecutors, and judges.

Too often, the author

has encountered individuals and especially agencies whose
board members or executive directors have expressed
grave concern because of a long history of inadequate
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or incompetent handling of abuse cases, despite requests,
cajoling, and chiding to effect more effective
performance.

When it was suggested that such efforts

were too easy to slough off, and that direct assertive
demands might work, the response was to refuse for fear
of

jeopardiz~ng

a "good working relationship."

More

realistically, the underlying concern is that direct
demands may cause the demander discomfort.
no real relationship exists.

In reality,

It must be realized that

a friendly relationship which involves exchange of social
pleasantries while children are being harmed is not a
relationship worth protecting.
Tort Liability for Non-Report
The current criminal penalties give the illusion
of enforcement

power.

Realistically, however, many

mandated reporters still fail to report and criminal
sanctions are infrequently employed except in rare, high
profile cases.

Tort liability, under which harm caused

or furthered by failure to report, may be compensatable
in civil court.

Conceivably, the resultant fear of large

jury verdicts and inflated malpractice premiums might
cause otherwise reluctant professionals to report
(Collier, 1983).

This proposal is at direct odds with

a landmark California case in which the Supreme Court
ruled that a hospital and physician who failed to diagnose
and report an obvious case of child abuse were not
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required to pay for injuries sustained by subsequent
abuse after their treatment and release (Landeros v.
Flood, 17 Cal. 3d 399, 131 Cal. Reptr. 69, 551 p. 2d 389
1976, quoted in Rein et al, 1984).

Despite this

California ruling, Curry (1982) reported .cases in
Washington in which several adult victims of
intrafamilial sexual abuse received out of court
settlements or court awards ranging from $5,000 to
$300,000.

Mandatory Training for All Authorities
Everyone in the system should be required to receive
mandatory training, including judges (Campbell-Claven,
1984).

Minimum standards for training and selection

should be determined by a multidisciplinary task force.
Testing to verify knowledge along with training and
selection by informed community resources and therapeutic
specialists should be employed.

Those trained would

include social workers, police, prosecutors, and judges.
Although the first three groups frequently undergo
training, many community professionals involved in the
care and counseling of children complain that training
and selection are done by their own personnel or the
training may involve a short lecture or film.

Such

limited training, combined with interagency selection,
does not yield well qualified people.

Moreover, judges,

who have the greatest impact on serious cases, must
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undergo special training pertaining to the dynamics of
abusers, families, and related issues such as substance
abuse, denial issues, and the like, so that more
informed judgements may be made, thereby reducing the
chance that an uninformed judge may succumb to the
denial system attendant to abusers.
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