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Coercion as Enforcement: Adjudicating the Abizadeh-Miller
Debate on Border Controls

Miles Andrews

San Francisco State University

Every day, through the use o f force and the threat o f force, democratic states help to maintain an
international order that assumes that states may exclude potential immigrants without taking the
aspiring migrants’ interests into account and without offering them any justification f o r their
exclusion beyond the state’s perception o f its own interests. A re democratic states acting ju stly when
they do this? We have to address that question.

-Jo sep h Carens1

§1. Introduction
/. 1 The Open vs. Closed Borders Debate

While its genesis is still reladvely recent and debate is ongoing, the philosophical discussion
o f immigration has centered primarily on what sorts o f immigradon policies arc required o f
states by the demands o f jusdce, broadly construed.2 Thus, the significant dispute has
focused on the nature o f admissions policies that discriminate among potential immigrants

1 Carens (2013), 260.
2 Arguably, Carens (1987) is responsible for kick-starting the modern debate, although W alzer’s (1983)
preceding discussion of membership in Spheres of Justice was highly influential on the strand of nationalist
arguments for a state’s right to exclude. For a summary o< the recent debate, see Wilcox (2009).
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seeking entry or settlement— specifically, the degree to which such policies mandate borders
that are mostly “open” .or “closed.” Advocates o f “closed borders,” on the one hand, argue
for states’ justifiable exclusion o f certain wide groups o f potential immigrants while “open
borders” advocates, on the other hand, typically reject these reasons and defend the view
that individuals have rights to freedom o f movement, among other individual rights that are
said to confer a duty on states not to interfere with the resettlement and movement o f
persons. However, a recent thread in the “ethics o f immigration” debate targets a different
aspect o f immigration: whether states even legitimately have the right to determine,
unilaterally, the border control policies within their jurisdiction o f authority.3 O ne aspect o f
this authority, then, is the purported unilateral right o f states to exclude prospective
immigrants.4 This shifts the discussion from (i) questions about which rights and duties
states and individuals have towards each other to (ii) determining who, ultimately, has the
legitimate authority to determine which o f these rights and duties will be acted upon, in the
face o f disagreement5, when setting a state’s border control policy.

1.2 A Unilateral Rivbt to Exclude?
This “right to exclude” has been defended by various authors on several different grounds.

3 On immigration as the purview of political philosophy, rather than ethics, see Higgins (2015), discussed
below. The phrase “within their jurisdiction of authority," may seem inapt considering that border controls
themselves delineate where a state’s jurisdictional authority begins and ends. Here, though, I am alluding to
the view that a state’s right to control the movement of people and goods across its borders is a part of its
broader territorial rights, among which is that of jurisdictional authority.
4 As Abizadeh (2010) writes: “...it is not enough to engage in a substantive moral argument about what
the state’s moral duties are— for example, to foreigners. One must also address the procedural political
question of who has the legitimate authority to decide what rights and duties to act on in cases of
disagreement. One must address the jurisdictional question of who legitimately has the authority to
determine the laws through which political power is exercised, whether internally, externally, or over
boundaries" (148).
5 On a standaro account, the point of democratic decision-making is to coordinate collective action in the
face of disagreement. See Gutmann & Thompson (1996) for a version of this.
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“Nationalists” tend to offer as justification the right o f groups to determine their socio
cultural constitution, specifically those features o f their collective lives that are both vital to
such collective cooperation and ostensibly under threat from the effects o f admitting new
members from outside communities. Michael Walzer influentially argues that distinctive
“communities o f character” are worth preserving, explaining the right o f communities to
determine these culture-shaping factors, including who is allowed into the community.6
David Miller similarly grounds the right to exclude immigrants on a nation’s legitimate claim
to territory in virtue o f having imbued the land with symbolic meaning among other
significant cultural interests worthy o f preservation.7

A slightly different approach that will be taken up briefly here comes from
Christopher Heath Wellman8, according to whom the right to exclude is grounded in a
group’s right to freedom o f association analogous to, although distinct from, the right o f
individuals to freely associate. Most importantly, this alleged right o f states to freedom o f
association is taken to follow from a group’s irreducibly collective moral right to political selfdetermination. Wellman’s self-determination argument applies to legitimate democratic
states, whose value as distinctively democratic institutions (in part) stems deontologically (or
non-instrumentally) from their ability to preserve the purported collective right to selfdetermination (rather than the values o f individual autonomy or equality). This latter point
will be taken up again in the final section o f the paper during the concluding discussion o f
the relationship between democratic values, equality, and legitimacy.

6 W alzer (1983).
7 Miller (2005).
0 Wellman (2008).
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1.3 The Legitimacy o f Border Controls
Wellman’s self-determination argument is supposed to ground a unilateral right o f legitimate,
democratic stares to exclude prospective immigrants from entry. The question o f whether
democratic states possess the right to exclude on a unilateral basis —that is, free from outside
interference —is at the center o f Arash Abizadeh’s (2008) argument. Abizadeh aims to
challenge this presumptive right to exclude primarily by pointing to features internal to
democratic theory, chiefly, a democratic principle o f political legitimacy. In short, Abizadeh
argues that consistency with democratic theory entails that a border control regime ought to
be democratically justified both to citizens and foreigners because such regimes subject the
latter group to autonomy-invading coercion9.

This paper will principally give attention to David Miller’s (2010) critique o f
Abizadeh based on the view that border controls are preventative, rather than coercive, and
thus do not require particularly democratic justification. O ther aspects o f Miller’s critique will
be examined, but I aim to show principally that a different approach to coercion can
helpfully illuminate what is right with both Miller’s coercion-prevention distinction as well as
Abizadeh’s contention that border controls are ultimately coercive (viz., they coerce
outsiders seeking entry). Additionally, as 1 outline, the features o f coercion emphasized by
this approach connect in important ways with other insights into the problematic nature o f
existing border enforcem ent policies (i.e., due to their contributions to social an d /or status

3 While Abizadeh does not explicitly address the question, many reasons can be offered to explain why
citizens are owed democratic justification, e.g., citizens are likewise subjected (perhaps even more so) to
autonomy-invading coercion by the state in the form of laws, taxes, punishments and penalties, etc. This
point about the comparative nature of state coercion will be taken up again toward the end of the paper.
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inequalities). Finally, I conclude with some discussion o f the way in which border controls
violate the equality o f the would-be immigrants in terms o f the democratic agency required
for the success o f democratic institutions. By failing to grant would-be immigrants
participatory rights in democratic forum s-including the ability to contest laws to which such
persons are direct addressees and often the victims o f harsh enforcem ent policies—border
control regimes seem to violate the democratic equality o f such persons.

1.4 Territorial Rights
Any discussion o f the ethics o f migration, considered simply as the movement o f people
across borders10, must consider the nature o f territoriality and its relationship to the modern
state. T o properly understand the alleged right to exclude advocated by those such as
Wellman, this right needs to be explicated in terms o f the broader territorial rights typically
attributed to modern states. The main three categories o f territorial rights often attributed to
states that have been identified are: (1) territorial jurisdiction," the state’s right to coercively
impose laws on those within its territory; (2) the right to control various natural resources
within the geographical territory” and (3) the right to control movement o f persons and
goods across the territorial borders defining the state’s jurisdiction.12 The upshot is that
states are territorial entities and that a right to exclude, if it exists, would be a feature o f (3) a
10 While I hope to avoid the debate between ideal and non-ideal theorists concerning the proper
methodology for doing political philosophy, it may well be that my starting point (i.e., a world of territorially
defined political entities delineated according to variably well-defined borders) counts as doing “non-ideal”
political philosophy. It would be the job of another paper to subject this starting point to critical reflection and
reconsideration, but I assume in this paper that such borders are not going away any time soon and so the
issue of immigration can be meaningfully approached within the framework of such a “Westphalian" view of
the world.
11 I also use “jurisdictional authority" elsewhere in this paoerto refer to the same thing, following Moore
(2015).
,2 Simmons (2001) offers a more detailed list, but this is the core three referred to by most authors— cf.
Miller (2012), Ypi (2013), and even Simmons (2013).
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state’s right to control its borders13. N ote also that this feature is conceptually disdnct from
territorial lrisuicdon, or a state’s authority to determine the rule o f law by which all those in
Lts territory must obey. The right to exclude is often viewed as an uncontroversial
consequence o f a state’s sovereignty, or authority to determine laws within its territory, and
so border controls are accordingly one among many policy areas over which the state has
unilateral decision-making authority. But a right to exclude, if it exists, would be a feature o f
(3) a state’s right to control its borders, rather than (1) territorial jurisdiction. Distinguishing
these three features o f territorial rights o f states serves to conceptually separate the assumed
link between state sovereignty and the right to exclude.14

Both Margaret M oore (2015) and A. Jo h n Simmons (2016), who ultimately agree that
states have some sort o f right to exclude, have written recent book-length treatments o f the
ssue o f territorial rights. Interestingly, both authors treat the three above types o f territorial
rights separately and attempt justifications for them individually. The implication is that
these rights cannot (or should not) be merely taken as a set (viz., one that is reducible to the
first feature, what Moore calls “jurisdictional authority”). Consider that Moore and Simmons
each devote an entire chapter o f their respective books to grappling with the issue o f
immigration and how it relates to their foregoing analyses o f territorial rights.'1 Despite the
recent focus on the relationship between territorial rights, state legitimacy, and immigration
13 As Blake (2013) puts it: “Whatever else a state may be...it is at its heart a jurisdictional project, in that it
is defined with reference to a particular sort of power held over a particular sort of place” (108).
14 See Laegaard (2010) for a more sustained argument to this effect. Laegaard argues that the right to
exclude is also normatively distinct from jurisdictional authority but, unfortunately, space does not permit a
review of this argument.
15 But, see Blake (2013) for an argument that a state’s right to exclude can be grounded, indirectly, in its
jurisdictional authority because the latter requires it to protect the human rights of all within its territorial
jurisdiction. Note, however, that Blake defends a much more limited scope for the right to exclude than
current practices allow or other authors advocate.
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in the recent literature, in this paper I make the assumption that we live in a world o f
territorially divided, sovereign states each o f which has a legitimate monopoly on the exercise
o f force within its territorial jurisdiction o f authority.16 This is in line with Josep h Carens’
(2013) recent approach, which emphasizes that although the state has the legal authority7 to
control entry policy for its borders, it is an open question whether it ought to have such
authority or, rather, whether its legal authority should be constrained by moral
considerations, such as the values o f freedom and equality underlying liberal-democratic
principles.17 As Abizadeh puts it, the question o f control over border entry7 policy is distinct
from the question o f whether the existence o f borders is legitimate 01 ustified.18 W hether the
existence o f borders, in general, can be justified on the basis o f the broad function(s)
modern states are supposed to serve for society is an interesting question, but one that will
not be taken up here because o f its sheer depth and complexity. As Sarah Fine puts it, once
“we delve more deeply into the implications o f our basic democratic commitments,
including the com m itm ent tnat those who are subject to the state’s authority7 should have a
say in what that authority does, we open up a can o f worms for arguments that base the

16 Of course, if no plausible account of how a state can come to legitimately possess territorial rights in
the first place can be articulated, or if all accounts on offer are far too idealistic to apply to any existing
states, then this would avoid the question of whether there is a right of states to exclude prospective
immigrants. But that is a much broader debate, and represents a method quite like using a sledgehammer to
crack a nut. I aim to concede as much as possible to defenders of the right to exclude while still showing that
they are ultimately wrong.
17 As mentioned above, the extent to which this will track the distinction between “ideal” and “non-ideal”
theory (as methodological approaches to political philosophy) will depend on the extent to which such a
distinction is useful and exactly where and how the line is drawn. See Valentini (2012) for the conceptual
landscape as well as Schmidtz (2011), Simmons (2010), and Mills (2005), e.g., for discussion.
18 Abizadeh (2008), 43. This presupposition of a world of bounded, sovereign states may help Abizadeh
avoid the need to provide an account of how states have legitimate authority over a specific territory, what is
known as the particularity problem of political authority (see Simmons (2008), 141-2). However, the critique
advanced in Espejo (2014) still demonstrates that insofar as the unbounded demos thesis presumes this link
between states and territory implicitly, it fails to actually solve the boundary problem.
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state’s right to exclude would-be immigrants on the commitment to collective selfdetermination.” 19

§2. Freedom o f Association
2.1 Wellman’s A rgum entfor the Right to Exclude
Having closed o ff other interesting but thorny points o f departure for our present
discussion, we are positioned to examine in more detail W ellman’s argument. Wellman
argues that explaining why forcible annexation and colonialism are inherently wrong requires
positing a moral right to political self-determination that is irreducibly collective. Such a right
cannot be reduced to more (purportedly) fundamental and individual values like autonomy or
equality. Wellman argues that the legitimacy o f political rule is determined by the collective will
o f the people over whom such rule is exercised. In democratic institutions, because decisions
are made by majority rule (or something like it that captures the “collective will”), the
autonomy o f the minority voters is necessarily violated in an important sense. Given this
undesirable result, democratic theorists make a necessary1 trade-off, postulating instead a
collective autonomy o f sorts in the form o f the right o f a group to determine for itself how it
should be ruled.

The more important point, however, comes from W ellman’s argument that a
people’s right to collective self-determination entails that the group can determine who the
“s e lf’ is. Thus, just as a club can determine membership criteria and status, so too can states
determine who is admitted or excluded from citizenship and its associated rights and duties.

19 Fine (2013), 265.
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The analogy is based on the right to freedom o f associadon, which also includes the right to
^ a sso cia te or refuse to associate with some ind

luals or groups. This is supposed to yield

a strong case for a presumpdve right o f states to freedom o f association, and thus the right
to control membership.20

2.2 A Collective M oral Right to Political Self-Determination?
Although many have undertaken to show how Wellman’s argument uldmately fails, the main
problem for our purposes is that he assumes the existence o f a legitimate state. This at first
seems benign until one examines how he defines this concept. Wellman considers the right
to exclude to be one possessed by legitimate states, which he explicitly defines as politicallyorganized societies whose characteristic way o f organizing the social order involves “ their
claim to sovereignty over a demarcated territory, their unified system o f law and governance
within the territory, and their extensive regulation o f social life by means o f legal institutions
and an administrative bureaucracy.”21 I highlight this in part to demonstrate the significance
o f distinguishing between justifying territorial jurisdiction and justifying the right to exclude,
a distinction that in this case raises doubts about whether Wellman has stacked the deck in
his favor by defining his terms in this way.

Let us assume with Wellman that the issue at stake is whether states committed to
remaining legitimate have this unilateral right to exclude (and apparently grant for the sake o f

20 Note, however, that this straightforwardly entails a state’s right to control naturalization policies (insofar
as citizenship confers community membership), but not entry policy. For a discussion of the significance of
this distinction, see Sandelind (2015).
21 Altman & Wellman (2009), 193n2.
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argument that a plausible justification for states’ territorial claims can be provided).22 Despite
this, Wellman still presupposes the existence o f a political community— namely, the state—
as the holder o f such a right. Setting aside Wellman’s dubious move from the rights o f
(political) groups o f people to the state as an institution23, the existence o f a political
community presupposes that we can distinguish between members and non-members o f
such a community. The question is then how the political community is legitimately
determined. O r, in other words, which individual or group o f individuals gets to legitimately
determine who is an insider or an outsider o f a political community? N otice that this is the
same question we began with and to which Abizadeh’s argument attempts to provide an
answer.

According to this so-called “boundary problem ,” in order to justify civic boundaries
o f political membership, one must presuppose a demos or polity who is owed :ustification and
thus participation in determining these boundaries. In other words, holding the view that a
group has a collective right to self-determination, requires presupposing an already
circumscribed group with a right to determine its own constitution. But the initial drawing o f
boundaries between insiders and outsiders that defines the self-determining group (and
subsequent exclusion o f those outsiders seeking membership) is itself an imposition o f
coercive power over both the insiders and outsiders, one that requires justification. The
circularity o f justification should be self-evident here.

22 For a survey of defenses of territorial rignts ot exclusion, see Ypi (2013). For more broaa-ranging and
in-depth treatments of territorial rights, see Moore (2015) and Simmons (2016).
23 See Laegaard’s (2012) presentation of this problem for Wellman’s argument.
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More simply, to solve the boundary problem, one must presuppose a bounded polity,
which itself stands in need o f democratic justification, at least for political theorists
committed to democratic principles. But such a bounded polity cannot be originally
democratically justified: this is conceptually incoherent and viciously circular. Therefore, one
must either appeal to tools external to democratic theory, or else avoid the charge o f special
pleading by somehow making the case that the original circumscr ption o f civic boundaries is
the only exception to the democratic justification thesis— the idea, roughly, that the exercise
o f political power is only justified if it corresponds to the will o f the people. The above
represents Abizadeh’s presentation, and the boundary problem serves as part o f the support
he provides for his “unbounded demos thesis” which constitutes the controversial core o f
his overall argument.

§3. The Unbounded Demos Thesis
3.1 The Incoherence o f Presupposing a Bounded Demos
Abizadeh lists two sources o f incoherence with the assumption o f a bounded demos, or
democratic people. The first o f these is the fact that it precludes a solution to the boundary
problem for democratic theory in virtue o f its circularity. The second reason is that the
drawing o f civic boundaries defining political membership intrinsically imposes an externality
on all those who are thereby made “outsiders.”' ' This externality needs to be justified

24 Abizadeh (2008) apparently applies the conceptual point about the externality of drawing civic
boundaries to territorial boundaries as well, but it’s not clear exactly how he means this: “The problem
transfers directly onto territorial borders insofar as citizenship is the criterion for restricting entry” (46). If ne
intends to say that we in fact exclude people from entering the territory simply because they are not citizens,
then this is simply false. W e allow all kinds of non-citizens to enter our territory: temporary workers,
refugees, international students, tourists, etc. Perhaps Abizadeh means instead that once members and
non-members have been identified civically, the latter are required to exit the claimed territory. This may
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democratically, and so the drawing o f civic boundaries cannot assume the existence o f a pre
political community unless such a community has somehow been democratically constituted
(but this option has been foreclosed by the former source o f incoherence expressed above).

3.2 The Consistency o f an Unbounded Demos and Democracy
Abizadeh’s solution is to suppose that the demos o f democratic theory is in principle
unbounded (the “unbounded demos thesis”). This is the radical conclusion that merits
widening significantly the scope o f democratic theory to address not just those within the
territory o f a democratic state, but to anyone who is subject to the state’s reach o f political
power and can be seen as an acknowledgment that while the territorial right o f
“jurisdictional authority” in principle applies only to those inside the territory, the state
frequently subjects outsiders to its coercive exercise o f political power as well.

Abizadeh appears to intend the externality problem to apply as much to the drawing
o f territorial boundaries, insofar as the constitution o f such physical boundaries amounts to
an enclosure o f only those regarded as members by whatever criteria are used to draw civic
boundaries o f membership. But, as Espejo (2014) points out, Abizadeh assumes that
political communities are territorially defined and “ |t|hus, even if a demos is potentially
unbounded, any actual demos depends on established democratic institutions and thus on a
difference between citizens and aliens.” While this docs not amount to a refutation o f
“ Abizadeh’s argument as a normative ideal,” it does “show that any actual democratic regime

serve to highlight a weakness in Abizadeh’s proposed solution to the boundary problem: he presupposes
that political membership is necessarily tied to territory. For a detailed elaboration on this point, see Espejo
(2014).
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o f border control must rely on particular territories”25 (471). This is why, for the purposes o f
this paper, 1 make the presupposition o f a “Westphalian” world o f territorially demarcated,
sovereign democratic states that have jurisdictional authority over anyone inside their
boundaries. The upshot is that any defense o f Abizadeh’s premise that all who are subject to
state coercion are owed democratic justification, on the basis o f the unbounded demos
thesis, cannot rely on the claim that democratic theory alone can solve the boundary
problem. This is because one must assume for democratic authority a territory distinguishing
insiders from outsiders before one can claim that the outsiders should bt mcluded in some
smaller subsection o f the democratic process, namely, that part concerning laws which
subject them to coercion. While the main point o f this paper is to demonstrate that border
controls are in fact coercive, I will say something at the end about extending the democratic
principle o f legitimacy to coercive laws addressing non-citizens.

§4. Democratic Inclusion
4.1 A bizadeh’s Argument
Abizadeh (2008) argues that a regime o f border control - a state’s unilateral control over
closing its borders to foreigners —is inherently coercive, violating individual autonomy, and
thus under democratic theory requires justification addressing those subjected to this
regime26. Because would-be immigrants are subjected to this regime, it must be justified to
them through their fair participation and involvement in the democratic process that
25 Espejo (2014), 471.
26 Abizadeh intends by “democratic theory” to pick out tne strand of doctrines “centered on the ideal of
self-rule” (2012, p. 867) and “committed to equality" (2008, p. 60). This is to be distinguished from liberal
theory by its commitment to the principle of self-determination, which follows from the ideal of personal
autonomy (ibid., 42). However, liberal and democratic theories both, according to Abizadeh, share a
common grounding in the values of freedom and equality (ibid.).
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institutes the regime27, or else it should be dispensed with. In other words, because
prospective immigrants are subject to state coercion with respect to border controls, they
must be granted the ability to democratically voice their interests and have them considered
in the authorization o f the relevant laws. This may take the form o f representation in
domestic policy-making, or the creation o f either multi-lateral or bi-lateral institutions
between states or some global/international democratic institution. In other words, the
conclusion is that states do not have unilateral authority to determine entry policy into their
territories; they must involve the immigrants (or their representatives) o f sending countries
in the democratic processes from which their entry policies derive.

What does it take for a violation o f autonomy to occur? Abizadeh relies on Joseph
Raz’s conception o f autonomy as involving three conditions, the second o f which states that
the autonomous person “enjoys an adequate range o f valuable options.”28 Abizadeh’s
argument for thinking that a border control regime is necessarily coercive actually involves
Raz’s third condition according to which the autonomous agent must be “ free from
subjection to the will o f another through coercion or manipulation.”29 Thus, by definition,
autonomy is always violated when an agent is coerced because coercion is thought to involve
the subjection o f the coercee’s will in conformity with the aims and goals o f the coercer.
Finally, the “democratic theory o f popular sovereignty”3" means that those subject to
coercion arc owed democratic justification for said coercion through some form o f actual
27 O r as he puts it in his (2010) reply to Miller, that authorizes the laws.
28 Abizadeh (2008), 39.
29 Ibid., 39-40.
30 Note that Abizadeh (2012) rejects the use of “popular sovereignty’’ to define this view, preferring
instead “democratic legitimacy,” as the former “invariably connotes a prepolitical ground of legitimate
authority” (p. 880, fn. 32).
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participation (rather than the sort o f hypothetical justification typical o f liberal theories).31
Thus, the regime o f boundary control, qua coercion, must be justified both to foreigners and
citizens in political institutions involving the participation o f both parties32.

Abizadeh’s argument involves two premises, the first o f which tacitly presupposes
the unbounded demos thesis. The argument runs as follows:

1.

All those subject to state coercion are owed a democratic justification for the
exercise o f said coercive political power, according to a democratic theory o f
popular sovereignty.
a.

Tacit premise: the demos to whom democratic justification is owed, is in
principle unrestricted.

2.

Both members and nonmembers are subject to the state’s coercive exercise o f
political power via a regime o f border control (e.g., its institution and
maintenance).

3.

Therefore, both members and nonmembers marked out by a particular regime o f
border control are owed democratic justification for the boundary’s constitution.

4.2 Slate Coercion Requires Democratic justification
It is sensible to ask why the state’s exercise o f coercive political power requires justification
o f a specifically democratic form rather than a general justification in accordance with justice,
31 See, e.g., recent trends in “public reason liberalism," in the spirit of Rawls. But for some doubt that
Abizadeh’s distinction between liberal and democratic theory is so clear, see Saunders (2012). Below, I also
endorse liberal cosmopolitan principles of equality in order to extend the scope of the democratic principle of
legitimacy outside the scope of the state’s territorial boundaries.
32 The “unbounded demos thesis,” or the idea that the demos, or group of people, owed justification in
democratic theory is in principle unbounded, is a tacit premise in the argument for democratic justification
that yields the qualifier “all” in premise one.
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for example. The way in which Abizadeh links coercion and democratic legitimacy is
through the value o f autonomy. Rem emoer that it is supposed here that democratic theory
rests on such a com m itm ent to autonomy. Thus, any exercise o f political power must,
according to this framework, receive a democratic justification consistent with respect for
the freedom and equality o f persons.33 As Jonathan W o lff writes, “Dem ocracy is most
commonly thought to be expressive o f two values we hold dear: freedom and equality.
Freedom, as understood here, is a matter o f giving people a say in political decision-making,
particularly those decisions that affect them. Equalitv lies in this freedom being given to
all.”3 Notice that this does not necessarily mean that everyone has an equal degree o f say in
poJ'tical decision-making, or that all are given the same power over political outcomes (e.g.,
in m ost functioning democracies, representatives and elected officials wield more political
power than ordinary citizens and voters).31 Furthermore, Abizadeh explicitly addresses his
argument to democratic theorists in particular and aims to show that they are committed to
contradictory or inconsistent premises.

Democracy is supposedly uniquely situated to address concerns about the legitimacy
o f the exercise o f political power by granting citizens a say in the laws to which they are
bound by the state. This ideal o f self-rule or self-government by the people can be seen to
have arisen naturally in opposition to democracy’s historical antecedents, such as oligarchy
(rule by the few) and monarchy (rule by one), most o f which granted limited, if any, basic
political rights for citi/ens to participate in the process o f governing themselves. In any case,

33 Abizadeh (2008), pp. 47-8.
34 Wolff (2016), 77.
35 Post (2006), 29.
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it may just be the reigning theory in political philosophy that democracy is m ost likely the
only legitimate form o f government.36 Those committed to democratic ideals, arguing that
democratic authority requires the right o f states to exclude would-be immigrants to protect
vital national interests, are those whose arguments Abizadeh tries to invert and undermine
by appealing to those very same democratic principles.

4.3 Democratic Justification Requires Participation
W hen speaking o f “democratic justification,” Abizadeh has in mind a participatory notion o f
democracy in which those subject to democratic rule are actively involved in the processes o f
governance, either directly through things such as democratic forums and voting, or
indirectly through representatives and legislative bodies. Thus, he writes, “ .. .the democratic
principle o f self-determination demands actual, institutionalized discursive political processes
dependent on mobilizing citizens’ participation as a democratic people.”37 Abizadeh has in
mind the “deliberative” democratic model that stresses public, organized discussion and
careful, rational debate about various issues in order to reach a solution. ’8 At the end o f this
paper, I summarize Robert C. Post on the relationship between equality, autonomy (o f
democratic agency), and political participation.

36 Although this may be due in part to the term being used in praise of certain institutions, rather than to
refer to substantive values or procedural principles. Altman & Wellman (2009) leave room for other
legitimate forms of government besides democracy (see esp. pp. 25-31). Also, for recent defenses of
epistocracy, or rule of the knowledgeable, see, e.g., Brennan (2016), Caplan (2007), and Wall (2007).
37 Abizadeh (2008), 43.
38 He writes: “I take these two conditions— participation and freeaom/equanty— to correspona to a
deliberative conception of democracy according to which those subject to political power must be able to see
their political institutions and laws as the outcome of their own free and reasoned public deliberation as
equals" (Ibid., 41). Post (2006) seems to rely on such an assumption as well, but below I examine some
shortcomings of this approach, especially regarding the immigration issue, by reviewing the work of Lynn M.
Sanders.
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§5. The Legitimacy o f Border Controls
5.1 M iller’s Coercion-Prevention Distinction
David Miller argues against the second premise o f Abizadeh’s argument, denying that border
control regimes are necessarily coercive. His reasoning rests on a distinction between both
actual and hypothetical coercion as well as between coercion and prevention. Abizadeh in
fact accounts for tne former distinction by differentiating between coercive acts and coercive
threats, respectively, so it is the coercion-prevention distinction we will focus on.3 Miller
12010) objects that Abizadeh has failed to distinguish coercion from “prevention,” where the
latter does not necessarily undermine individual autonomy, and therefore preventative state
actions affecting would-be immigrants do not grant them any “democratic entitlements.”
According to Miller, the regime o f border control does not force someone to do something,
but rather forces someone not to do something (viz., enter some particular country).40 It is on
the basis o f this distinction that Miller argues that a regime o f border control involves
prevention:, it forces people not to immigrate but leaves open an adequate range o f other
options (i.e., other viable countries/societies to enter into and in which to settle).

One problem here is that Miller collapses Raz’s third condition o f autonomy,
independence, into the second: adequacy-of-options. Miller’s narrow focus on the adequacyof-options criterion assumes that coercion doesn’t always violate one’s independence (contra
Abizadeh and Raz). But Miller thinks this is because one’s range o f options may still be
adequate. However, Raz clearly thinks that the independence condition and the adequacv-of-

39 In his reply to Miller, Abizadeh (2010) states simply: “A llconditional threats are hypothetical” (124).
40 Miller, 114.
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options condition are independent o f each other such that if one can determine that an
agent’s independence has been violated, then this is sufficient to count as an invasion o f her
autonomy, regardless o f the adequacy o f her remaining range o f options. T o illustrate the
point, Abizadeh references the happy slave who enjoys his life even though he is not really
free. The happy slave may have a wide range o f valuable life options within the scope o f his
servitude, but ultimately his will is subject to that o f his master insofar as his master
threatens physical force against him should he attempt to leave. Later, I will introduce a
conception o f coercion that can accommodate Miller’s point, but in this section o f the paper
I will ignore the semantic (or conceptual) debate concerning what constitutes “coercion”
generally, or which (types of) acts qualify as coercive. Instead, I will assume Miller’s
distinction between prevention and coercion and show how a regime o f border control qua
prevention still violates autonomy, vis-a-vis self-authorship.

5.2 Prevention and Valuable Options
My rebuttal involves first seeing that Miller fatally omits the qualifier “valuable” from
Abizadeh’s characterization o f Raz’s second condition o f autonomy. And, plausibly, Miller
tacitly endorses Raz’s view o f autonomy since he does not contest it. The significance o f this
omission lies in Miller’s acknowledgment that what makes one’s remaining options valuable,
in cases o f prevention, is in some sense importantly determined by the person whose choices
have been limited. So, Miller writes o f the removal o f an option for Q that whether she is
left with an adequate range o f alternatives in such a case “all depends on how many other
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options are left open, and how many o f these are sufficiently good from Q ’s poin t o f view.”M
Here, Miller’s language expresses agreement that what makes the remaining options
“valuable” is in some important sense up to the person whose options have been restricted.
I take it that Miller’s phrase “sufficiently good” can without objection be replaced with
“valuable” and that “ from Q ’s point o f view” is in line with thinking that the value o f lifeoptions is subjective , to some degree.42

Miller puts forth an example o f prevention as leaving intact one’s adequate range o f
options by discussing a date between Peter and Jane, where Jane has expresses her interest in
going on the date only on the condition that the two do not eat Thai. Setting aside the
problematic nature o f the example43, it is clear here, just as before, that Miller is committed
to the subjective nature o f the value o f life-choices when he writes that “whether Peter’s
autonomy is infringed by Jan e’s refusal to join him at the Thai restaurant depends on
whether the other restaurants in town include choices that are reasonably good from Peter’s

point o f view.”AAAgain, we can substitute “valuable” for “reasonably good,” and see Miller’s
commitment to viewing the agent whose options are restricted as having a say in what

41 Ibid., 113 (emphasis mine).
421would like to suggest that this is true even on a loose definition of “subjective” that is compatible with
Raz’s perfectionism about valuable options. The agent’s capacities (and perhaps preferences determining
which of these she chooses to develop) will shape which objectively valuable options she can reasonably
pursue.
43 Abizadeh makes clear that this ignores the special nature of state coercion as involving the (credibly
threatened) use of physical force or violence - see his (2010) reply to Miller This point will be taken up
again below.
44 Ibid., 114 (emphasis mine).
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counts as valuable to / for himself. In other words, the individual’s preferences should be taken
into account.45

Miller seems to make up for his curious omission o f the qualifier “valuable” in his
discussion by subsuming this concept under the description “adequate” elsewhere. For
example, when ne discusses an adequate range o f alternatives measured against personal
autonomy, he writes that this “requires us to say something about the range o f opportunities
that a person must have in order not just to enjoy a minimally decent life, but to have
sufficiently important cnoices that one could say, in Raz’s words, that he is ‘maker or author
o f his own life.’”46 Thus, Miller can also be seen as implicitly endorsing the idea o f self
authorship as a consequence o f autonomy. It is important to note, I think, that Raz’s original
discussion makes clear that “valuable” in this context is defined in terms o f the development
o f one’s own conception o f a worthwhile life: “ (Significandy) autonomous persons are those
who can shape their life and determine its course. They are not merely rational agents who
can choose between options after evaluating relevant information, but agents who can in
addition adopt personal projects, develop relationships, and accept commitments to causes,
through which their personal integrity and sense o f dignity and self-respect are made
concrete.”47 This is what I want to call the (self-)authorship thesis (in order to distinguish
this individual conception from Wellman’s idea o f collective self-determination). We will
take this up later, but it should be noted that a violation o f the independence condition is

45 For an account of well-being (or welfare) as preference-satisfaction, see Arneson (1989). For a hybrid
account of well-being, see, e.g., Lauinger (2013).
46 Miller, 117.
47 Raz, 154.
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sufficient for a violation o f autonomy. So Miller has to show that prevention by the state
does not necessarily violate one’s independence (contra both Raz and Abizadeh).

All o f this shows that, despite his explicit omissions, Miller is indeed committed to
the idea that whether the content o f an adequate range o f options can be said to be valuable is
to be determined, to some extent, with regards to the input o f the individual for whom such
options are available.48 Elsewhere, when discussing certain classes o f immigrants with serious
needs, i.e. refugees, Miller admits that such groups plausibly have, at least in severe cases, no
valuable options remaining after being prevented from entering a particular state. In this
way, Miller seems open to the idea that there are degrees o f participatory rights based on
circumstances and need. W hether a prospective immigrant has an adequate range o f valuable
options in her host country, “requires us to say something about the range o f opportunities
that a person must have in order to not just enjoy a minimally decent life, but to have
sufficiently important choices” according to the authorship thesis.49

An additional concern is that Miller thinks that the prevention o f prospective
refugees with an inadequate range o f valuable options in their home countries does not entail
that they have no valuable op.ions left, and therefore the prevention does not constitute
coercion according to the independence criterion. Miller assumes this is true even if every
other potential host country also prevents such people, because none o f them (ceteris
paribus) have a collective intention o f barring such people from having any valuable options.

48 Carens makes this point in his analogy between freedom of intra- and inter-state movement: “But it is
your choice whether to go [to Los Angeles from New York] or not. It is not up to the government to decide
what options are valuable and why" (249, emphasis mine).
49 Miller, 117.
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In other words, nobody is to blame in such a situation because nobody intended the
resulting state o f affairs per se. But this seems wrong. The state surely has the intention o f
preventing certain would-be immigrants, and this should be enough for responsibility
without the assumption that there is any direct intention to bring about some additional
outcome besides preventing the particular action in question.

Tw o other concerns com e to mind. First, why should we assume that the case o f
refugees is one in which they have plenty o f other potential host countries? What if they
have none? Second, and more importantly, what if a refugee has only one viable option (that
also constitutes a valuable one)? Considerations o f physical/geographical proximity will
factor highly into a refugee’s ability to migrate to another country and this is especially true
in severe cases where one is in dire econom ic straits (whether or not this is the result o f
political oppression) or when such cases are time-sensitive because o f the serious looming
harms involved in remaining under political oppression in one’s current country for too
long. This may mean that nearby or bordering states have a greater duty to admit those
immigrants in neighboring countries whose life situations do not include an adequate range
o f options.

5.3 Prevention Still Requires Democratic Justification
Given these considerations I argue that prevention does not necessarily leave intact one’s
adequate range o f valuable options. This is because it is unclear whether the prevention has
eliminated what a person takes to be his or her only valuable option(s), given her particular
long- and short-term interests, goals, projects, and plans. This can be made clear, however, by
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allowing that person some minimal level o f participation in the political institutions that
determine and regulate a regime o f border co n trol Because the value o f remaining lifeoptions for one subjected to the border control regime, qua prevention, is at least partly
determined by the person subject to the prevention, the prevented would-be immigrant is in
fact owed democratic justification with regards to such a regime. I f democratic :ustification is
owed to those whose autonomy is violated, then a border control regime qua coercion requires
democratic justification because it undermines one’s independence according to Raz’s third
condition o f autonomy.

Similarly, then, a border control regime qua prevention requires democratic
justification because it undermines one’s adequacy-of-options per the assumption that one is
still left with an adequate range o f valuable options, according to Raz’s second condition o f
autonomy. W hat qualifies as valuable in this context is unclear unless and until the person
subjected to prevention provides testimony and tells her side o f the story7 regarding which
options are o f value to her, and to what degree.'’11 This is the minimal participation required, I
think, in the democratic justification o f a border control regime qua prevention: testimonial
participation. The issue o f parnupatory rights in democracies will be taken up .n the paper’s
concluding section.

N ote that this conclusion is consistent with what Abizadeh (2008) writes in his
original article: “h'rom a democratic perspective, o f course, political decisions about which

50 Such testimony is potentially subject to a plausible principle of public justification specifying the sorts of
reasons that can be understood by all rational persons. For discussion, see, e.g., Gaus (2009) and Vallier
(2016). For qualifications, see Sanders (1997), discussed below.
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options are valuable to whom cannot legitimately proceed without the participatory input o f
the persons in question.’” 1 As a prevention, the enforcem ent (or at least implementation) o f
a border control regime still requires that the person subjected to the prevention have some
say in whether or not the prevention constitutes a restriction o f her preferred valuable lifechoices. Arguably, the decision o f where to live is a supremely important life decision.52
O n e’s determination o f the cond" tons conducive o f (or valuable to) their conception o f
living a worthwhile life clearly covers the fundamental choice o f where to live. This choice
arguably determines one’s potential to pursue many o f the other conditions involved in their
conception o f a good (or valuable) life such as chances (or opportunities) for satisfactory
income and enjoyment o f various political liberties, both o f which play a part in determining
the ability o f one to pursue their conception o f the good life. As W o lff writes, “ for a given
'.ndividual the greatest transformation in life prospects will often be the result o f leaving a
poor country and moving to a wealthy one, whether legally or illegally.’”3

In fact, Raz’s discussion o f what the adequacy o f options criterion requires makes it
clear that, for many would-be immigrants, their exclusion would amount to a restriction o f
their adequate range o f options. Raz argues that an autonomous individual must have a
range o f options adequate for leading a “worthwhile life,” writing, for example: “It is
ntolerable that we should have no influence over the choice o f our occupation or o f our

51 Abizadeh (2008), 55.
52 See Carens (2013) Ch. 11 “The Case for Open Borders,” for this line of reasoning. Carens argues that
there is an analogy between modern citizenship in Western democracies and feudal class-privilege. The
important moral commitment here is that of equality of opportunity, something I hint at below.
53 Wolff (2016), 208.
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friends.”34 Although space does not permit much digression on the issue, one problem is
that Raz is a perfectionist about value. In other words, Raz believes that some life options
are objectively valuable and others are not. However, there is some wiggle room consistent
with our discussion for the agent in determining which options are valuable for her. That is,
at the very least, one’s capacities will in part determine wnich objectively valuable options are
valuable f o r her. Thus, if one has no capacity for playing a musical instrument, the option to
becom e a professional musician does not represent a valuable choice for her. O ften, one’s
capacities will be limited through no fault o f one’s own, although people can certainly
develop new ones or supplement existing ones.

Because this is technically a concession to Miller it may seem to weaken Abizadeh’s
conclusion. However, many o f the m ost high-profile cases o f immigration debated in
popular political discourse will qualify here. Those with significant family ties in the country
preventing their entry, for example, will not be left with equally valuable options. The
particular country they seek to enter is the country that uniquely hosts their family members
with whom they would like to reunite and join. Moreover, those in desperate circumstances
(e.g. political/religious persecution) will have their options unjustifiably restricted by a state
that does not admit them should they seek entry. Miller correctly notes, however, that while
it is true that some categories o f excluded immigrants will truly be left without an adequate
range o f alternatives to being admitted —especially for “ those we would class as refugees - if
is not true o f all, and Abizadeh’s argument is supposed to apply to immigrants generally, not
just those who try to migrate to avoid desperate circumstances” (117). There may, therefore,
54 Raz (1987), 374.
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be disagreement about how interesting or significant Abizadeh’s conclusion is. For this
reason, we may seek an alternative defense o f Abizadeh’s argument that will yield a more
robust conclusion that includes a wider scope for the class o f would-be immigrants owed
democratic justification for border controls. In the next section, I push back against Miller a
bit on the prevention-coercion distinction. While th s may seem like merely a semantic point,
it will becom e clear that emphasizing the role o f the state in excluding o f would-be
immigrants in our approach to coercion provides a meaningful framework for understanding
the uniquely troubling nature o f state coercion and the requirement that it receive special
justification.

§6. The Enforcement Approach to Coercion
6.1 A nderson’s “EnforcementApproach"
Scott A. Anderson (2010) distinguishes between what he calls the “pressure approach” to
coercion, o f which he takes virtually all recent accounts to be tokens, and the so-called
“enforcem ent approach,” which he claims predated the pressure approach and has been
largely forgotten. According to Anderson, theorists o f the pressure approach to coercion
“have recently portrayed coercion principally as a way in which one agent puts psychological
pressure on another to act or not act in some particular way by means o f threats that alter
the costs and benefits o f acting. They then typically develop tests to determine which sorts
or degrees o f pressure will count as coercive and what follows from such a judgment.”” The
baseline for determining the role moral judgments should play in judging the extent to which
a threat is said to better or worsen an agent’s chances for action arises “because the
55 Anderson (2010), 3.
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proposals here are conceived in terms o f their effects on the costs and benefits as perceived
by the coercee, rather than in more concrete terms related to what exactly is being
threatened, or how on agent comes to be in a posidon to threaten another.”56

The details will be filled in below, but what is clear is that Anderson categorizes
Raz’s concepdon o f coercion as a type o f pressure approach and that Abizadeh’s outline o f
the necessary and sufficient condidons for coercion also fit this approach (both Raz and
Abizadeh are in part relying on N ozick’s earlier work, which Anderson takes as an exemplar
o f this approach37).

6.2 Comparison with Abizadeh's A ccount o f Coercion
It will be helpful to directly compare Abizadeh’s explicit outline o f coercion with the
enforcem ent approach so that the pardcular merits o f the enforcem ent approach for our
present case can be seen.

According to Abizadeh, “P ’s threat subjects Q to coercion only if

1.

P communicates to Q his intenuon to cause outcome X if Q undertakes
acuon A.

2.

Q believes that X & A is worse for her than (~ X )& (~ A ), such that X
provides Q a reason not to do A.

3.

P ’s reason for threatening X is his belief that X provides Q a reason not
to do A.

56 Ibid., 6.
57 Cf. Ibid., 1.
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4.

Q believes that P has the capacity to cause X and intends to do so if Q
does A .”58

Abizadeh specifies two additional conditions for P ’s threat to actually coerce Q: (5) that Q
does not undertake action A and (6) that part o f Q ’s reason for this is to avoid outcom e X .
These aim to establish the necessary conditions for coercive threats, but specifying sufficient
conditions will depend on one’s view o f the normative significant o f coercion. For Raz, and
Abizadeh, this will involve the invasion o f personal autonomy that threats meeting
conditions (l)-(4) constitute. A threat is sufficient, according to Abizadeh, to subject Q to
coercion so long as conditions (l)-(4) obtain in addition to the following:

N: P ’s threat invades the autonomy o f Q.'’9

S: X involves the use o f physical force against Q .0,)

As we will see, some aspects o f Abizadeh’s account in fact capture what becom es relevant in
the enforcem ent approach, but the enforcem ent approach has a stronger chance o f counting
the state’s exclusion o f immigrants through border control policies as coercive.

In line with the enforcem ent approach, Abizadeh writes that Q ’s independence is
invaded by a coercive threat “because it threatens to interfere with the setting and pursuit o f
her own ends by using her body for purposes that are not her own. The focus here is not on
how the person and her interests (beyond the interest in autonomy) are affected, but on how

58 Abizadeh (2008), 58.
59 Ibid.
60 Ibid., 59.
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she is treated.”61 Represented here is Raz’s independence criterion o f autonomy according to
which one’s will is not subjected. A less contentious way to view this may be provided by the
enforcem ent approach, wnich emphasizes an agent’s intentional creation and exercise o f a
power differential that allows them to “determine, through enforceable constraints, what
another agent will or (more usually) will not do, where the sense o f enforceability here is
exemplified by the use o f force, violence and the threats thereof to constrain, disable, harm
or undermine an agent’s ability to act.”6 It is the latter notion that seems m ost comparable
to the independence criterion: that the state is an agent that communicatively threatens
(through legal enforcem ent backed bv the use o f force) to restrict one’s ability7 to act.
Interestingly, Anderson explicitly refers to this constraint o f action as prevention, echoing
Miller’s emphasis on prevention seen above. Rather than focusing on a threat’s tendency to
go against one’s interests, the enforcem ent approach locates the point o f coercion in the
coercer’s capacity to undermine one’s ability to act. As Anderson writes, “O n this account, the
principal mode o f coercion is prevention... When an agent acquires the power to inhibit
another’s action broadly, the powerful agent has the ability to alter radically what is
practically necessary for the weaker agent.”63

Another way in which Abizadeh captures something important to the enforcem ent
approach is in a consideration o f condition (S) according to which the outcome threatened
for noncompliance involves the use o f physical force. This is central to the enforcem ent
approach, as already briefly touched upon, because the ability to constrain one’s actions

61 Ibid.
62 Anderson (2010), 6 (emDhasis added).
63 Ibid., 9.
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broadly is made possible by “an effective system o f physical coercion” which, once in place,
establishes “a system o f ownership o f tangible and intangible property,” that can be used to
“deny access to these sorts o f goods as a way o f constraining an agent’s activities.”64 Recall,
also, condition two for subjection to coercive threats above: (2) “Q believes that X & A is
worse for her than (~ X )& (~ A ), such that X provides Q a reason not to do A .” Here, the
enforcem ent approach differs in regarding the way threats “render particular acts or
omissions less choice-worthy by increasing their relative costs” to be merely a side effect or
corollary o f coercion. Instead, what is constitutive o f coercion is “ the coercer’s ability7 (i.e.,
power) to generate such alterations [in the relative costs o f acts or omissions] at will, and his
willingness to do so.”60

Abizadeh’s method also relies on a potentially divisive moralized account o f the
normative significance o f coercion that rests on its violation o f autonomy. As should be
clear from the proceeding discussion o f Miller’s objection, it is difficult or at least tedious to
show how a given situation perfectly meets the “pressure approach” account, o f the
Raz/Abizadeh sort. As Anderson notes, the viability o f this approach over the enforcem ent
one “depends on assuming that things stand between coercer and coercee in exactly the way
the enforcem ent approach describes. If one does not or cannot make such assumptions,
then, even in cases where significant pressure is felt, there will frequently be good reasons to
deny that coercion is at work.”66 Rather, the two factors that determine a threat’s

64 Ibid., 11.
65 Ibid., 2 2 .1explore below how this approach relates to Philip Pettit’s notion of freedom as non
domination, which is picked up by Sager (2016) who stresses the nature of bureaucratic discrimination as
arbitrary interference.
66 Ibid., 18.
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significance, according to Anderson are: (1) the credibility o f the threat (the probability that
the threatener will follow through) and (2) “the magnitude o f the harm o f disadvantage
threatened.”67

6.3 Advantages o f the Enforcement Approach
This shows the enforcem ent approach’s unique ability to correctly identify, in particular,
cases o f coercion that social and poLacal philosophy appropriately tracks: namely, instances
o f state coercion. The state has probably the most ultimate credibility in carry lg out its
threats qua institution, as is demonstrated by its publicly available record o f consistent
enforcem ent as well as the objective sense in which the state deliberately creates a power
differential by backing up its threats with the establishment o f a monopoly on force within
its territory (the “supremacy” condition o f authority7).63 Furthermore, the fact that the state’s
punishments or sanctions are ultimately backed by the use o f physical force or violence
seems to speak to the severity o f the harms that it threatens to impose on people for
disobedience. T o be fair, Abizadeh (2010) appears to recognize this further dimension o f
coercive threats in his reply to Miller: “ ...th e authorization o f force, when credibly
institutionalized, involves standing coercive apparatuses whose agents survcil or ‘invigilate’
people, that is, they stand ready and disposed to deploy physical force against people should
they be violating the law. Those who are (legally) subject to such invigilation, like those
subject to the law’s threat o f punitive harms, are subject to legal coercion.”6''

67 Ibid.

68 See Huemer’s (2013) characterization of the necessary conditions for political authority which is based
on Simmons’ (1979) earlier work.
69 Abizadeh (2010), 123.
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As Michael Huemer points out, “D irect physical violence is rarely used as a
punishment. Nevertheless, violence plays a crucial role in the system, because without the
threat o f violence, lawbreakers could simply choose not to suffer punishment. .. .The [legal]
system as a whole must be anchored by a nonvoluntary intervention, a harm that the state
can impose regardless o f the individual’s choices. That anchor is provided by physical
force.”70 The point can be made with a simple example.71 Suppose you are caught breaking
the speed jm it and have thereby violated the state’s command regard-r g how fast to drive
your vehicle in a particular area. The state enforces this command by issuing a threat, or an
additional command, such as: “Pay this fine.” But you can choose to ignore this command.
The state might then revoke your driver’s license as a punishment for failure to pay the fine.
But you can still choose to drive without a license. I f you are caught, the state may punish
you with jail time, but you can still refuse to go willingly. At this point, the state must use
physical force to push or pull your body in order to transport you to the appropriate holding
facility1. Finally, if you resist arrest, the state may use more serious, intentionally
incapacitating, or even lethal force in the form o f violence. In this way, the legal system’s
chain o f commands must end in a threat that cannot be defied or avoided, or else such a
system would be ineffective in motivating compliance and deterring law-breaking generally.72

In this spirit, Miller (2016) more recently admits that the state’s actions o f enforcing
its regime o f border control (specifically vis-a-vis deportation) “very often do involve
coercion. When people are handcuffed and put on planes to be deported back to where they

70 Huemer (2013), 9-10.
71 This is an adaptation of the example Huemer (2013) provides on p. 9.
72 Cf., Kelsen (1967), Ross (1958), and Lloyd (1964). But see, e.g., Edmunason tor the contrary position.
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came from, or the boats they are traveling on are forced to turn around and head back to a
home oort, these are righdy described as coercive measures.”73 But even this concession
involves a description that is too mild. As Carens notes, “Refusal o f entry is an exercise o f
coercive power. (Borders have guards, the guards have guns).”74 Regarding border
enforcem ent Mendoza (2016) writes that “people are not merely stopped, detained, delayed,
or inconvenienced by border enforcem ent; people also die as a result o f border
enforcem ent.”7:> Finally, as Abizadeh (2008) writes in his original paper, “modern border
controls rely on a terrifying array o f coercive apparatuses, ranging from police dogs, electric
wires, and helicopters, to incarceration, deportation, torture, shooting on sight, and so on.”76
Presumably, Miller would count these as acts o f coercion, whereas Abizadeh is concerned to
point out the way in which threats to use physical force subject people to coercion. The
enforcem ent approach, on the other hand, provides a helpful framework for seeing the
state’s credible threats to use physical force as themselves coercive because o f the state’s ability
and willingness to employ an overwhelming power differential over those to whom its
enforceable constraints on action are addressed.

Another important point is that the enforcem ent approach allows us to understand
how the state’s use o f (threats of) coercive force can be legitimated in its own right, thus
explaining “both the state’s authority as well as its proper limits.”7' In particular, the state’s
monopoly on certain coercive powers is crucial to curtail “disruptive, anti-social behavior

73 Miller (2016), 73.
74 Carens (2013), 257.
75 Mendoza (2015), 82.
76 Abizadeh (2008), 46.
77 Anderson (2010), 2.
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(e.g., murder, theft, rape)” which threatens the “basic stability and safety that allow strangers
to live in relatively cooperative and harmonious interaction with one another.”78 This is
especially true when those who disregard the law employ coercive force themselves. It is in
effectively dealing with such behavior that (threats of) force and violence “seem to be
indispensible tools.” In sum, “it is crucial to a state’s function and authoiity that it exercise
such powers, and regulate their accumuia'-'on and exercise by others within its borders.”79

6.4 Reformulating A bizadeh’s Conditionsfo r Coercion
In light o f the insights gleaned from the enforcem ent approach to coercion, I attempt a
reformulation o f Abizadeh’s necessary and sufficient conditions for a threat to subject
someone to coercion:
P ’s threat subjects Q to coercion only if

1.

P communicates to Q his intention to cause outcome X if Q undertakes action A.

2.

P has the ability7 (i.e. power) to make not undertaking action A a necessary7 means to
achieving something else that is crucial to, necessary for, an d /or inextricable from
Q ’s life.

3.

P ’s reason for threatening X is his belief that X is sufficient to constrain, disable, or
harm Q ’s ability to do A.

78 Ibid., 30. Of course, other much more specific accounts of legitimacy can be offered. The account
assumed here is roughly the Hobbesian, consequentialist sort of justification for state sovereignty.
79 Ibid
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4.

P has the capacity to cause X and intends80 to employ or leverage this capacity do so
if Q does A.

5.

Q does not have the capacity an d /or intention to neutralize P ’s ability (through
preemptive, defensive means or coercive retaliatory threats).

6.

Q does not do A

7.

Part o f Q ’s reason for not doing A is that Q believes it is practically necessary to
avoid the situation brought about by X or to exit the situation once it has been
brought about.

Following Abizadeh’s original outline, P ’s threat subjects Q to coercion if conditions (l)-(5)
are met, but P ’s threat actually coerces Q ’s inaction only if (l)-(7) obtain. These are necessary
conditions for a coercive threat, but an additional condition that is sufficient for a coercive
threat when combined with these is:

S: X involves the use o f overwhelming physical force against Q capable o f
broadly disabling Q ’s actions (including A).

Arguably, though, the sense in which P ’s force is overwhelming is captured by the
comtiination o f (2) and (5). These together tell us that P has enough power to alter Q ’s
landscape o f options and also that Q lacks the ability’ or desire to defend against this power.

80 According to Anderson, both the enforcement and pressure approaches to coercion “are ‘agentic’: they
treat coercion as an intentional act of an agent. They are thus distinct from theories that treat coercion as a
structural or relational fact about social order” (Ibid., 3). Cf., Raz (1983), p. 156 and Miller (2010), p. 118.
Below, I explore some implications of the state’s coercive enforcement of border controls, but I note that the
structural or relational inequalities resulting from it are a consequence rather than a symptom of the
preventative legal coercion itself.
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Anderson suggests another condition that can be used in place o f (S), consistent with the
enforcem ent approach:

S2: X involves the use o f overwhelming power against Q capable o f broadly
constraining Q ’s activities through the imposition o f legal disabilities an d /or
social disgrace on Q .81

The above reformulation can be used to explain why Miller’s examples represent an
inapt comparison with the state’s prevention o f would-be immigrants. Recalling th eJan ePeter example, it should now be clear that Jane has nowhere near the power differential over
Peter that the state holds over any one individual. Utilizing Anderson’s necessary condition
o f credibility for a threat to be coercive points to the state’s capacity to credibly back up its
threats with the ability to exercise overwhelming physical force against anybody found not
following the law. So in Miller’s example, Jane would need to threaten, say, to shoot Peter or
lock him in his car if he decided to go to Thai without her and in spite o f her stated
preference for non-Thai food. But this still may not quite establish the sort o f relationship
between Jane and Peter characteristic o f the state’s relation to individuals. Jan e’s threat must
be credible, too— perhaps in virtue o f her history o f carrying out her threats to use physical
force when she does not get her way and Peter’s knowledge o f this history’.

Another dis-analogy comes from Anderson’s condition o f magnitude ; that the harm
threatened is o f a magnitude sufficient to reshape the practical necessities o f the coercee.
81 Anderson (2010) writes that “force/violence ao not exnaust the range or [tne state’s] powers” to
“impose grave disabilities on others” (9). The types of powers referenced in S2 above “can be judged
according to the extent to which one agent can at will prevent another from undertaking significant ranges of
activity” (11)
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W ithout adding more details to the example, Peter’s choice in the matter o f where to eat
with Jan e on one particular evening is trivial. We would have to suppose, for example, that
Jane is Peter’s wife and that she has threatened to end their marriage if he refuses to
compromise on dinner plans, but this is not the case Miller presents. Peter must have a
choice that, on Raz’s account, is “dictated by personal needs.” Personal needs, for Raz, are
not lust those necessary for survival, but also those required to live a worthwhile life— to
pursue one’s personal projects and identity with one’s own choices. N othing o f this sort is at
stake in the Jane-Peter example without adding crucial details.

N ot mentioned so far is another example o f Miller’s: that o f a landowner who
prevents anyone from entering his home, which is his property. According to Miller, the
landowner need not democratically justify his exclusion to those he excludes because his
property rights allow him to do so for virtually any reason. Abizadeh’s reply is that the
landowner’s legal right to exclude anyone from his property in fact flows from a democratic
process granting him this right, and this allows us to maintain that the authorisation o f the law
requires democratic justification even it its application does not. Perhaps Miller intends to
point to an analogy between personal property rights and a state’s territorial rights. Although
the two seem to have quite different purposes, the main problem is that this brings us back
to the difficult task o f defending a state’s territorial rights, generally, and the right to exclude,
specifically, as flowing from this justification. It is doubtful that an uncontested, plausible
account o f territorial rights is forthcoming, especially one that can explain how current states
apparently possess legitimate claims to particular pieces o f territory. Miller is unprepared to
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mount a full-scale defense on this point, and it is in part for the above reasons that this
discussion has been deliberately sidelined in this paper.

6.5 V iolatinglndependence
How exactly does the state’s legal enforcem ent o f policies through preventadve threats o f
overwhelming physical force violate the independence o f those addressed by its laws, both
on paper and in practice? The key lies in the fact that the force cannot be resisted, and is
thus “overwhelming,” and so capable o f changing the practical necessities or range o f
options available for a person. As Anderson writes, “The very acts o f creating, appropriating
an d /or leveraging an advantage in power over another fo r one’s own ends surely must figure
into an evaluation o f the ethical significance o f a threat.”82 Insofar as both approaches stress
the “agential” nature o f coercion as involving the coercer’s intention to act as he does, then it
seems clear that the coercer is subjecting the coercee’s will to his own. This is especially true
if we zero in on the significance o f specifying that the coercer can use his power differential
to broadly disable one’s activities at w ill or at his discretion. As we will see below when
looking at Sager (2016), this discretionary authority over another’s life is a key part o f the
legal enforcem ent o f border controls.

At first, it may appear that Anderson’s enforcem ent approach does not
straightforwardly link up with the violation o f independence. After all, Anderson notes that
while the enforcement approach shares in com m on with the pressure approach the
condition that coercion be intentional, this is distinct from treating coercion “as a structural

82 Ibid., 23 (emphasis added).
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or relational fact about social order.”83 However, it is not clear why agreeing that
intentionality is the mark o f coercion precludes us from saying that intentionally harnessing a
differencial in power to broadly constrain one's actions through legal threats o f force is not
itself a type o f “ structural or relational fact about social order.”84 In any case, even if a
particular fact about social order, structurally or relationally, is not the identifying feature o f
coercion, it may be that the widespread and systematic exercise o f legal coercion by the state,
in the aggregate, represents some such fact about social order. In the next section, though, I
explore some ways in which the consequences o f the state’s systematic enforcem ent o f
border controls create and perpetuate socio-political and relational inequalities.

§7. Immigration Enforcement and Equality
In this last section, I aim firstly to demonstrate the ability o f the enforcem ent approach to
connect with recent literature on the effects o f border control policy on immigrants.
Specifically, I briefly survey some accounts according to which immigration policies
systematically dominate, oppress, subjugate, exploit, an d /or discriminate against immigrants
in general and both people o f color and women in particular. Furthermore, the enforcem ent
approach ties in nicely with recent work specifically emphasizing the way in which
immigration policies are enforced, and the consequences o f this enforcement. These
accounts suggest the need to focus on equality, rather than autonomy per sc, as bridging the
gap between coercion and the need for democratic justification. In this vein, the second aim

83 Anderson (2010), 3n4. Anderson notes Foucault’s work as exemplary of this structural/relational
emphasis of coercion. Sager (2016) also references the work of Foucault in order to buttress his case for the
domination of immigrants via bureaucratic discretion. Thus, it seems imperative to defend the position that
Anderson's approach is amenable to viewing coercion as a violation of independence.
84 Perhaps Foucault meant by this something more specific than what I have in mind here, but I do not
relv on an appeal to Foucault’s ideas.
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o f this final section is to explore the

doss

...ity o f defending Abizadeh’s argument by

connecting coercion to democratic participation through the value o f equality as it relates to
autonomy. I hope to show that all o f these various threads o f argument seem to fit together
quite naturally, like pieces in a puzzle.

7.1 Domination, Discrimination, and Inequality
Amy Reed-Sandoval (2015), focusing on Latina/os and Latin Americans in the U.S., argues
that deportations often serve to reinforce the perception that these groups are outsiders who
do not belong and can be treated as inferiors. Thus, deportations constitute “theaters o f
inequality” that support status inequality for Latino/as and Latin Americans as well as Asians
and Asian Americans in the U.S. Reed-Sandoval assumes that states legitimately have the
right to control borders, but that a wide range o f deportations are prima facie unjust insofar
as they create and contribute to existing status inequal] _es. F or my purposes, I think we can
show that the state does not have a unilateral right to control its borders on the basis o f the
status inequalities that border control enforcem ent creates.

It is helpful to focus on a general conception o f status inequality, since this idea can
be seen in much o f the literature explored in this section. Here I take status inequality to
involve hierarchical relationships o f inferiority and superiority that are not based on relevant
factual characteristics o f persons. For example, any given military leader has more expertise
than I do about how foreign policy initiatives involving the deployment o f troops are
conducted. It is not this kind o f status equality that is important, because this relationship is
based on merit, rather than arbitrary and irrelevant qualities such as race/ethnicity, age.
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gender, sexual orientation, or religious beliefs. W hat kind o f status do I have in mind here? I
am concerned with political status inequalities that exist in part, because o f things like an
unequal distribution o f political rights/liberties such as democratic participation. This is not
unlike Elizabeth Anderson’s view o f “democratic equality,” although I do not want to make
too fine a point o f such a comparison.8'’ The main idea is that o f relational equality rather
than, say, distributive equality.

Additionally, we can use the term “domination” with varying degrees o f specificity.
The general conception matches up with Anderson’s enforcem ent approach insofar as it
captures the ability and willingness o f an agent o f power to impose his or her will on the less
powerful agent.86 As Reed-Sandoval notes, “ [t]he state is able to exert political, social,
emotional, and bodily control over deportees.”87 (206). Reed-Sandoval’s discussion is much
like Hing’s (2009) insofar as both focus on the way in which a history o f injustice from a
powerful group dominating and relegating to a subordinate role a less powerful group
enables the creation and reinforcement o f systematic status inequalities. Additionally, both
focus on workplace raids aimed at detaining and deporting unauthorized immigrants. By
labeling these “theaters o f inequality',” she means that deportations are (semi-) public events
involving the systematic domination o f a group based on a history o f injustice and status
inequality that itself reinforces the status inequality'.

85 See Anderson (1999).
86 This is the sense in which Reed-Sandoval (2015) emDloys the term “domination.” See, p. 204.
87 Reed-Sandoval (2015), 206.
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The main thrust o f Reed-Sandoval’s paper, to my mind, is to explain how
deportations as theaters o f inequality reinforce inegalitarian perceptions that certain classes
o f immigrants, in particular Latino/as and Latin Americans, do not belong and should be
removed and treated as inferiors. She writes, “it is clear that in fact deporting members o f a
group that is rendered vulnerable and inferior on the basis o f being perceived not to belong
in the United States serves to reify and reintorce the unjust perception in question.”88 (210).

Deportations, however, are ex post ways o f dealing with unauthorized immigration.
Given that the enforcem ent approach to coercion focuses more on the prevention o f certain
activities, it makes more sense to focus, as Jo se Jorge Mendoza (2015) does, on border
enforcement. Mendoza means by border enforcem ent to pick out “ the entire coercive
mechanism that a state has at its disposal to prevent the unauthorized entry o f civilian
migrants,” including “things such as guards, physical barriers, weapons, sensors, surveillance
technology, and the strategies through which these are all used in concert.”8'’ O ne o f the
main problems is the state’s use o f discretionary authority and excessive enforcem ent “ fails
to give noncitizens equal moral consideration.”1’ Also o f importance are the “pull factors”
internal to a state that lead immigrants to seek settlement and residence in a foreign country.
Some o f these factors will be determined by the state’s intentional actions abroad such as in
the foreign policy goals and activities around the globe. In particular, military intervention
that often has negative social and political effects for foreigners may create conditions o f
instability that give rise to refugee crises. Peter Higgins (2015), citing the “migration systems

88 Ibid., 210.
89 Mendoza (2015), 82.
90 Ibid., 83.
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theory” o f Castles, et al., notes how the theory “explains international migration in terms o f
global, structural causes, emphasizing the effects o f the domestic policies o f both sending
and receiving countries ('including their policies governing migradon), bilateral and
multilateral agreements, policies o f global polidcal and econom ic insdtudons, and historical
reladons between states in inidadng, shaping, and propelling large-scale movements o f
people internadonally.”91 (160). In pardcular, wealthy receiving countries (i.e. o f the “Global
N orth”) do not play a passive roie in migradon patterns, but rather a “m ajor causal ro le .. .in
creadng the circumstances under which people seek admission to their territory,” through
“the social and econom ic forces that condition potential migrants’ choices.”92 (168).

7.2 Equality and Democratic Participation
In sections four and five, I assumed the coercion-prevention distinction and argued that, on
Raz’s definition o f autonomy, border controls qua prevention still violate autonomy. Here,
I’ve shown that the state’s appropriation and willingness to exercise the power to broadly
disable one’s actions or activities is still a violation o f autonomy vis-a-vis the independence
condition. The state is able to use threats o f physical force to constrain the options open and
thus the configuration o f an agent’s practical necessities. As Carens (2013) notes, “Indeed, it
is not only the direct refusal o f entry that we should see as an exercise o f coercive power but
the background rules that make people believe there is no point in seeking entry. .. .The
existence o f these coercive restrictions is so well known that it often acts in a pre-emptive
way, effectively removing migration as an option from the minds o f people who might

91 Higgins (2015), 160.
92 Ibid., 168.
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otherwise consider it.”9 In this way, the state’s border controls qua prevention, as a violation
o f the independence cond on o f autonomy, still require democratic justification. However,
if it could be shown that this picture is inaccurate, I maintain that, for a significant groups o f
immigrants, prevention still invades autonomy vis-a-vis the adequacy-of-options criterion.
F or cases in which immigrants’ choices are dictated by personal needs, on Raz’s account,
the: preventative exclusion from entry will compromise their autonomy.

O ne may be dissatisfied with the heavy reliance on Raz’s conditions for autonomy
and the difficulty o f determining whether specific cases his original account did not explicitly
address are in fact cases where a violation o f autonomy has occurred. Despite some
comments o f Raz’s that make it clear his account takes coercion to always invade autonomy
and sometimes also for significant interventions that remove all the options necessary for an
agent to live a worthwhile life, one may still object to the arbitrary reliance on Raz’s
conception. Granting this, I want to show that the enforcem ent approach to coercion
collapses the coercion-prevention distinction by taking as paradigmatic cases o f coercion
those in which a powerful agent wields his overwhelming ability to prevent a broad range o f
activities o f a less powerful agent. I show how tms important alternative conception o f
coercion, one that does not rely either on the coercee’s subjective feelings o f pressure nor on
a moralized account, can capture the importance o f coercion in situations such as the
immigration case where the main type o f coercion is that following from the state’s legal
enforcem ent apparatus backed by the threat to overwhelm the coercee with physical force
and /or violence. O n this account, we can properly view premise two o f Abizadeh’s
93 Carens (2013), 257-8.
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argument as an empirical claim, as he originally intended it, one that can be verified by seeing
how well the general enforcem ent approach applies to the case at hand, as we have seen it to
be capable o f doing. Then, separately, we can introduce evaluative or normative judgments
about what is required for coercion to be justified. Perhaps a state can justify it by appealing
to the protection o f certain com m on, public goods such as national security and health.

The line explored here, however, take it that the democratic ideal o f autonomy
should be interpreted to say that violations o f personal autonomy can only be justified on
the basis o f more broadly increasing the autonomy o f exacdy those persons. So, imposing
broad legal disabilities through the enforcem ent o f violent and harmful crime can allow
someone to live in a world with a minimized possibility for having their property or body
harmed and autonomy violated. Furthermore, a broad legal framework regulating, inter alia,
control rights over property, allows people to live in a predictable environment where they
can form reliable life plans and personal projects as well as follow through on these without
worry that their projects will be arbitrarily interfered with by others in society.

Now, d e m o c r a t theory says that such justifications for the state’s coercing people
can only be successful if combined with the condition that those subject to the autonomyviolating coercion be granted participator}' rights over the decision. This is the argument o f
Robert C. Post (2005), who aims to develop a democratic conception o f equality that
properly views the value o f equality underlying democratic theory as one that essentially
reduces to autonomy: all subject to autonomy-violation are still equally autonomous in virtue
o f being able to see themselves as part-authors o f the laws through their equal participation
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in them. N otice that Post does not argue that the people in a democracy must actually be, de
facto, part-authors o f the law (whatever that means), but rather that they have the reasonable
belief that they are part o f an institution responsive to their interests.

Post argues that democracy’s commitment to the twin values o f autonomy and
equality are inextricably tied up in a mutually reinforcing and yet antagonistic relationship.
First, Post understands democracy as a normative ideal, not to be identified with any
particular procedures for collective decision-making, such as popular sovereignty7 or
majoritarianism. Taking the “values o f autonomy [as] essential to democracy,” Post says that
these values translate into the practice o f self-determination when applied to government.94 For
Post, it is not that a people need be made ultimately responsible for governmental decisions
that is required for the practice o f self-determination but, rather, “that a people have the
warranted conviction that they are engaged in the process o f governing themselves.”95 More
specifically, citizens must experience the process whereby state decisions are authorized as
potentially “responsive to their own values and ideas.” This is because we can imagine
citizens who feel alienated from and unable to identify with their state, despite possessing
certain rights to participate in democratic decision-making. For example, Post imagines a
scenario in which everyone has an equal right to vote where everyone’s vote is given equal
weight. Yet, suppose no public discourse is permitted to occur on political issues such that
everyone's ultimate decision in elections is effectively made in isolation. In this way, Post is
trying to illustrate the assumption made at the beginning: that democracy is a normative

94 Post (2005), 25.
95 Ibid., 26.
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ideal, rather than a descriptive classification that identifies institutions based on whether they
follow certain decision-making procedures. And this normative ideal rests on the value o f
personal autonomy. The m ost obvious way to make this point is to remember the classic
democratic concern about the potential for a “tyranny o f the majority.” People whose lives
are dictated solely by the majority will “ feel controlled and manipulated by the external force
o f the collectivity.”96

In sum, democratic decision-making must be experienced by those participating in it
as flowing from (i) a general will in which one can recognize her own part-authorship and (ii)
a government that is she views as her own and as representing her values and interests (even
when the collective will goes against these). Perhaps under the background o f a deliberative
model o f democratic participation, Post conceives o f this self-determination as achievable
througn processes o f communication by which public opinion is formed, or “public
discourse.”97 Here, Post introduces the relationship between democracy and equality.
“Dem ocracy requires that persons be treated equally insofar as they are autonomous
participants in the process o f self-government. ...Democracy requires an equality o f
democratic agency.”98 This is to be contrasted with a more fundamental value like the basic
moral equality o f persons, which Post sees as something to be defined by the collective will
according to democratic theory. Because democratic legitimacy only requires that citizens be
able to see themselves as part-authors o f the laws to which they are subject, democracy does

96 Ibid., 27.
97 This echoes Abizadeh (2008) on the participation required for democratic legitimacy: “I simply use
‘participation’ here in whatever sense is required for persons to be able to see themselves as the free and
equal authors of the laws to which they are subject" (41).
98 Post (2005), 28.
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not require more substantive ideals o f equality such as those advocated by the distributive
justice model. However, more substantive conditions o f equa „ty may in fact need to be
secured insofar as they threaten to alienate citizens from their government.

F or Post, “equality o f agency in the context o f public discourse is measured by
guaranteeing each citizen the right to express himself in public discourse in a manner that
will allow him to believe that public opinion will be responsive to his agency.” Y et, this does
not entail an equal set or quantity o f expression, but only whatever forms and quantity o f
expression are adequate to ensure that one can “maintain an identification with a state that is
responsive to public opinion.”99 Thus, “the relevant equality o f agency inheres in the liberty
co express oneself in the manner o f one’s choice.” 100 This point takes up a more prominent
role in Lynn M. Sanders’ paper in which she explains the ways in which the deliberative
conception o f democratic participation is mherently biased against those whose voices most
need protection and amplification in public discourse, namely, oppressed minorities. This is,
o f course, all too relevant to the case o f immigrants.

Compare how applicable the following picture is to the case o f immigrants in today’s
world:

A lth o u g h free p articip atio n w ithin p u b lic d is c o u rs e is a n e c e s s a ry co n d itio n fo r |a
p e rso n ’ s id en tificatio n w ith the s ta le ], it is far fro m a su fficie n t co n d itio n . Im a g in e for
e x a m p le a grouD o f c itiz e n s w h o a re free to sp eak and to p a rticip a te w ithin the sp h ere o f
p u b lic o p in io n , but w ho a re n e v e rth e le ss d e stitu te , m a rg in a liz e d , stig m a tiz e d , and

99 Ibid., 29.
100 Ibid., 30.
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su b o rd in ated . T h e se c itiz e n s a re u n lik ely to id en tify w ith the state in the m a n n e r req u ired
b y d e m o c ra tic le g itim a c y . T h e u neq ual tre a tm e n t o f th ese c itiz e n s m ay w ell lead to th eir
a lie n a tio n . In su ch a c a s e , the m a in te n a n ce o f d e m o c ra tic le g itim a c y w ou ld req u ire that
th is alie n a tio n be a m e lio ra te d , w h ich m ay en tail re m e d ia tin g the a lie n a tin g co n d itio n s o f
in e q u a lity . 101

This picture all too well captures the social and political effects o f exclusionary and
restrictive border control policies that quite literally alienate foreigners by excluding them
from democratic participation in the processes whereby decisions that affect them (and,
more importantly, subject them to coercion) are authorized.

§8. How to Justify a Regime o f Border Control
8.1 Democratic justification
Why does the form o f coercion constituted by a regime o f border control require democratic
iustification? Abizadeh’s answer is the normative democratic principle o f legitimacy: legal
decisions are only legitimate if they are the result o f processes in which those subject to
coercion thereby are permitted to participate on a basis consistent with their autonomy and
equality. I f border controls subject outsiders to coercion, and coercion always invades
autonomy, then it seems appropriate that such autonomy be justified in a way that somehow
more broadly respects these agents’ autonomy. Typically, this tension is settled on
democratic theory by admitting that a legal system or particular law/policy that violates an
individual’s autonomy can be justified to her if she is granted a say or voice in the decision

101 Ib id ., 33.
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consistent with her autonomy. This is the ideal o f “self-government,” which can be cashed
out in several ways.

Other accounts o f “democratic justificadon” besides deliberative participation can be
offered, and indeed democratic theorists disagree about which general institutions count as
“democratic” in the sense required for respecting the ideals o f individual autonomy and
equality. As we have seen, there is a pertinent objection, arising from the case o f immigrants,
to the deliberative democratic ideal, which is an affront to equality when it presupposes
particular forms o f participation for which not everyone is suited. And this situation is one
for which such persons are not morally culpable, because the background conditions from
which this situation originated were outside their control, for example. Think o f the least
well o ff and poorest o f society whose background conditions o f poverty, lacking or absent
formal education, and other factors that in turn strongly affect the forms o f communication
and deliberation such persons are capable o f and with which they are com fortable utilizing in
public expression.

8.2 Non-coercive Enforcement?
Perhaps we need not argue for the type o f transnational, multi-lateral, or global democratic
institutions that Abizadeh’s conclusion calls for in order to address the lack o f participation
foreigners have in democratic decisions over borders. Instead, it may be possible to enforce
such policies non-coercively. But based on the enforcem ent approach, this seems
conceptually impossible. The very nature o f the state is to employ coercion in order to
constrain actions, namely, to compel people to obey its laws. As we saw, the legal system’s
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efficacy is anchored, ultimately, in threats o f force that cannot be avoided. Thus, it would
maKe little sense for the state to adopt a restricdve border control policy and yet not enforce
this policy coercively. Sanctions, penalties, and fines can always be avoided unless such
commands are ultimately backed by threats o f force.

However, this question does provide a window into a plausible direction for
changing current policy in conformity with the ideal advocated by this argument. That is, the
state can rely less and less on sanctions for unauthorized border-crossing that rely directly on
the threat to use force. This process may begin by increasing the distance between initial
sanctions, such as fines, and the point at which threats o f physical force are invoked.
Eventually, the non-coercive sanctions will be all that is left. In principle, this is a way o f
relaxing border control policies. The state would essentially be imposing a fee for territorial
entry that is not authorized under existing policies. Perhaps this is the closest any modern
state can come to an “open borders” immigration policy.

8.3 Open Borders
O f course, eliminating any policies against entry (besides in cases o f national security or
health risks, e.g.) would also serve to remove the coercion imposed on immigrants seeking to
enter and settle within the territory. As suggested above, a fully “open borders” policy o f this
sort may be unfeasible for various reasons. Preserving the status quo, the difficulty in
changing policies, and other factors may make it practically impossible to achieve an open
borders state in the near future.
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8.4 N aturalisation?
Finally, the nature o f civic boundaries raises the question o f democratically justifying the
state’s subjection o f resident non-citizens to the virtually full scope o f its coercive legal
apparatus. In line with the argument examined in this paper, it seems clear that the group o f
immigrants living in a country have the strongest claim to democratic Justification insofar as
they are even more widely subject to state coercion in virtue o f residing within the territory
claimed by the state’s jurisdictional authority. The m ost obvious way to achieve this result
would be to grant full (or nearly-full) citizenship rights and status to long-term permanent
residents. This conclusion is in line with the thinking o f many recent theorists. F or example,
Joseph Carens (2013) argues that claims to social membership arise over time, as one
becomes a part o f a larger community in which they have developed important social and
econom ic relationships integral to their conception o f a good life. The type o f social
membership here is a claim to citizenship.

Blake (2013) admits that those who settle within the territory deserve, minimally, the
state’s protection o f their basic human rights. In fact, Blake takes this to be the grounds for a
state’s right to exclude on the basis o f a right to freedom from unwanted obligation. This
may pose an important direct problem for arguments like Abizadeh’s that space does not
permit us to explore here. Fven Michael Walzer, nationalist defender o f a state’s right to
exclude, is adamant that with regards to naturalization, “every new immigrant, every new
refugee taken in, every resident and worker must be offered the opportunities o f citizenship.
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.. .N o community can be half-metic, half-citizen and claim that its admissions policies are
acts o f self-determination or that its politics is democratic.” ^2

§9. Conclusion
9.1 Clarifying and Framing the Debate
In this paper, I have attempted to frame the debate over border controls, based on
Abizadeh’s (2008) original discussion about the reauirements o f democratic theory, in
several ways. The first o f these recognized but ultimately set aside the important nature o f a
state’s right to exclude prospective immigrants as a type o f territorial right o f states. While this
may ultimately make Abizadeh’s unbounded demos thesis an improper solution to the
boundary problem o f democratic theory, it :s important to note that the recent focus on
territorial rights is yet nascent and it has yet to be demonstrated that a plausible theory o f
territorial rights applying to at least some modern states while yielding something like the
right to exclude exists. Second, and most importantly, I hope to have shown the fruitful
application o f the enforcem ent approach to coercion in resolving the debate between
Abizadeh and David Miller about the nature o f border controls. O n this approach, we can
recognize the importance o f state coercion as the intentional creation and utilization o f a
power differential over others while still acknowledging a distinction between an agent’s
preventing and forcing action. The state uses its monopoly on coercive force to issue
credible threats aimed at broadly disabling, or preventing , an agent’s activities. Third, 1 aimed
to show how this approach highlights Peter Higgins’ recent admonition to treat the

102 W alzer (1983), 62 (emphasis mine).
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immigration issue as properly a matter for political and social philosophy rather than ethics.
Fourth, the enforcem ent approach helps to contour current research emphasizing the

enforcement o f border control policies and the ways in which such enforcem ent often violates
immigrants’ autonomy, coerces them, and creates various forms o f social inequality
(particularly o f the sort tnat the project o f democracy seeks to ameliorate in its commitment
to the ideal o f the equality o f democratic agency).

9.2 Open Questions I Coda
Given the scope o f this paper, questions remain about Abizadeh’s argument. I hope to have
reoriented attention to Abizadeh’s unbounded demos thesis, which his original paper rightly
predicted to be his argument’s crucial and controversial premise. While a state’s border
control regime is in fact a form o f legai coercion, requiring justification it need not be seen
as prima facie wrong. However, I concluded this paper with an alternative defense o f
Abizadeh’s democratic justification thesis on the basis o f Robert Post’s reflections on the
relationship between democracy and equality. Whether the democratic justification thesis can
be defended, and whether such a defense necessarily requires the unbounded demos thesis,
is a matter for further debate. Especially important, though, will be a clarification o f the way
in which the right to exclude links up with territorial rights o f states, generally, and an
examination o f the plausibility o f providing a philosophically satisfactory defense o f a state’s
territorial rights.

Moreover, it may be necessary to examine not just the special relationship the
modern state as institution has with both its citizens and foreigners, but the wider
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relationships such political institutions have with one another. This is likely what Abizadeh had
in mind when first publishing his argument, given his conclusion that states only have
authority to exclude immigrants on the basis o f deliberative democratic processes to which
the potential immigrants are party. The key point is that would-be immigrants may best be
served by suitable representatives (democratically elected, perhaps) who are involved in such
multilateral democratic processes between nation-states. In an ever-expanding global
context, thinking in terms o f international agreements is increasingly vital.

Finally, an unexplored area o f the present research is the question o f whether noncit>zens’ democratic claims against a state are best viewed not within a civil/political rights
framework, as I have arguably presupposed here, but rather as human rights claims. While
some, sucn as Joseph Carens, have provided arguments to thic effect (viz., that there exists a
basic human right to freedom o f movement, which includes migration across borders), such
arguments may benefit from carefully treating the state as a type o f agent itself, albeit one
that is at times possessing quite different ethical rights and obligations from ordinary'
individuals. Making sucn a distinction may be fruitful for the ongoing discussion o f
mmigration within an international context involving multiple different types o f moral and
political agents.
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